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5th Edition in 4 volumes—completely re- 
vised, re-written and brought up-to-the min- 
ute by Warren Freedman, member of the 


New York, Federal and Tax Court Bars. 


Now ready! Richards’ great work 
on insurance law has been greatly 
enlarged and brought up-to-date 
to provide you with the first 
timely, space-saving and moder- 
ately priced work in its field avail- 
able today! 


The 
Richards are packed with the 
latest insurance law information 


four volumes of this new 


written and arranged so that you 
can get the facts you need in a 


hurry. Whether you are a special. 
ist or an occasional practitioner 
of insurance law, Richards tells 
you immediately what you want 
to know—and at a remarkable 
saving in cost and shelf space! 


wa 


This new 5th Edition, complete 
in four volumes, is priced at only 
$50 if you decide to keep it after 
free examination. Fill in and mail 
the coupon below now for your 
free examination set! 


Baker, Voorhis & Co., Inc., 25 Broad St., New York 4, N. Y. 


Send for 10 days’ FREE examination the new 5th Edition of Richards’ LAW 


OF INSURANCE. 


[ will either return the four volumes at the end of the 10 


days or will remit $7.50 as down payment and $7.50 a month until the price 
of $50* is paid. I can deduct 6% and send you only $47* in full payment if 
my remittance accompanies order — same return privilege. 
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(*Add 3% sales tax for New York City delivery; subject to approval of vendor's credit dept) 
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CE 1 A s A tour de force the production 
A of A Christmas Carol was a re- 

o| urkable performance even for Charles 
| Dickens. He finished it within a 
month, working simultaneously on 
Martin Chuzzlewit, and he counted on 

it for a clear £1000 to stabilize a finan- 


Special. || cial position which was then giving 
Ctitioner || him considerable anxiety. The imme- 
rds tells || diate result was equally disappointing 
ou want -||and paradoxical. A literary produc- 
rarkable { tion, which Thackeray described as “a 
space! » | rublic benefit and a personal kindness 
wac,! ery man and woman who reads it” 
omplete and which attained a sale of 15,000 
1 at only || “Pies: earned the author less than 
._,~° || three-quarters of the monetary return 
» it after 


on which he had reckoned and, for 
| good measure, brought to a climax a 
quarrel with his publishers and in- 
volved him in legal proceedings 
against a gang of literary pirates over 


ind mail | 


or your 


| whom he won a resoundingly Pyrrhic 
"victory. 
° LAW | The dispute which severed the rela- 
oe 10 || tionship between Dickens and Messrs. 
aa | Chapman & Hall had no sequel in liti- 
| gation. “I was never so knocked over 
in my life,” he declared when he learnt 
what his final takings would amount 
ae to, and off he went to seek a more sat- 
isfactory collaboration with Messrs. 
oa Bradbury & Evans. He could walk out 
of his publishers’ office. The pirates 
aa represented a far more hazardous ven- 
it dept) ture. He had to sail in and attack 
aaeeenedememnetlll 








Christmas Carol In Chancery 


By FRANCIS COWPER 
Reprinted from The Law Times ( England), December 21, 1951 


them with every weapon known to the 
law and such armaments are an ex- 
pensive luxury. 


For several years Dickens had suf- 
fered the aggravating flattery of imi- 
tation by speculative printers who 
counted on the inability of the unob- 
servant to distinguish at first sight be- 
tween Sketches by Boz and Sketch 
Book by Bos, or between Nicholas 
Nickelby and Nickelas Nickleberry. 
Oliver Twist had found itself doubly 
reflected in Oliver Twiss by Bos and 
Oliver Twiss by Poz, one of them ac- 
tually bearing the notification “Copy- 
right secured by Act of Parliament.” 
In 1841 and 1842 Dickens had had to 
resort to legal action but it was over the 
Christmas Carol that he fought his most 
memorable battle, determined, on the 
advice of his friend Serjeant Talfourd, 
to make the pirates walk the plank. 

Talfourd was himself a remarkably 
interesting character, as much a literary 
man as a lawyer—some would have 
said more so. The friend and biogra- 
pher of Lamb, he was also the intimate 
of Dickens, who is supposed, to some 
extent, to have drawn the portrait of 
Tommy Traddles from him. While he 
was reading for the bar as a pupil of 
Joseph Chitty he supported himself 
as a newspaper reporter and a contrib- 
utor to various periodicals and after 
his call in 1821 he reported the assize 
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business of the Oxford circuit for The 
Times. In twelve years he took the 
coif as a serjeant. In 1835 he entered 
Parliament as representative of his na- 
tive town, Reading, and his tragedy 
jon was produced with brilliant suc- 
cess. In 1849 he became a Justice of 
the Common Pleas. His end was 
singularly dramatic. On 13th March, 
1854, he was delivering to the Grand 
Jury at Stafford a charge in which he 
pleaded for a closer sympathy between 
rich and poor when he suffered a stroke 
and expired within a few moments. 
Dickens wrote of his death: “Merci- 
fully spared protracted pain and men- 
tal decay, he passed away in a moment 
with words of Christian eloquence, of 
brotherly tenderness and_ kindness 
towards all men yet unfinished on his 
lips. So amiable a man, so gentle, so 
sweet tempered, of such noble simplic- 
ity, so perfectly unspoiled by his la- 
bours and their rewards is very rare 
upon this earth.” 

When Dickens sailed forth to burn 
out the pirates it was Talfourd who 
was ready to grapple. As a literary 
man himself and as the advocate in 
Parliament of better copyright protec- 
tion for authors, his personal, as well 
as his professional, zeal was enlisted in 
the outcome. The enemy was Parley’s 
Illuminated Library, a twopenny week- 
ly brought out by a firm called Lee & 
Haddock. Not only had they blandly 
published “a Christian ghost story re- 
originated from the original by Charles 
Dickens, Esq., and analytically con- 
densed expressly for this work.” When 
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challenged they claimed to have im. 
proved on their source, to have “taste. 
fully remedied” various incongruities 
and to have embellished it by giving 
Tiny Tim a song of sixty lines. 

The battle was joined on 18th Jan- 
uary, 1844, in the court of the Vice 
Chancellor, Sir James Knight Bruce, 
and the claim was for £1000 damages 

Of what happened we have the ex. 
ultant account of Dickens himself 
written in the first flush of victory: 
“The pirates are beaten flat. They are 
bruised, bloody, battered, smashed, 
squelched and utterly undone. Knight 
Bruce would not hear Talfourd but 
instantly gave judgment. He had in- 
terrupted Anderton constantly by ask- 
ing him to produce a passage which 
was not an expanded or contracted idea 
from my book. And at every succes- 
sive passage he cried out, “That is Mr. 
Dickens’ case. Find another!’ He 
said that there was not a shad- 
ow of doubt upon the matter 
that there was no authority that 
would bear a construction in their 
favour, the piracy going beyond all 
previous instances. They might men- 
tion it again in a week, he said, if 
they liked and might have an issue if 
they pleased; but they would probably 
consider it unnecessary after that 
strong expression of his opinion. Of 
course I will stand by what we have 
agreed as to the only terms of com- 
promise with the printers. I am deter- 
mined that I will have an apology for 
their affidavits.” 


Two day 
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Two days later he wrote: “The fur- 
ther affidavits put in by way of extenu- 
ation by the printing rascals are rather 
song and give one a pretty correct 
idea of what the men must be who 
hold on by the heels of literature. Oh! 
the agony of Talfourd at Knight 
Bruce's not hearing him! He had 
sat up till three in the morning, he 
ays, preparing his speech; and would 
have done all kinds of things to the 
afidavits. It certainly was a splendid 
subject. We have heard nothing from 
the vagabonds yet. I once thought of 
printing the affidavits without a word 
of comment and sewing them up with 
‘Chuzzlewit.’  Talfourd is strongly 
disinclined to compromise with the 
printers on any terms, in which case it 
would be referred to the master to as- 
certain what profits had been made 
by the piracy and to order the sum to be 
paid to me. But wear and tear of law 
is my consideration.” 

There is a note of foreboding in that 
last sentence and it was well justified. 
The defendants finally gave an under- 
taking to make an ample public apol- 
ogy and pay all the costs. But they 
had one last trump up their sleeves. 
They went bankrupt and it was Dick- 
ens who had to pay his own costs 
amounting to £700. No wonder that 
two years afterwards, when he was 
again the victim of another piracy, and 
Talfourd gave an opinion in his favour, 
he wrote that he shared what “is the 
feeling common, I suppose, to three- 
fourths of the reflecting part of the 
community in our happiest of all pos- 
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sible countries; and that is that it is 
better to suffer a great wrong than to 
have recourse to the much greater 
wrong of the law. I shall not easily 
forget the expense and anxiety and 
horrible injustice of the ‘Carol’ case, 
wherein, in asserting the plainest right 
on earth, I was really treated as if I 
were the robber instead of the robbed. 
Upon the whole I certainly would 
much rather not proceed . . . It 
is useless to affect that I don’t know 
I have a morbid susceptibility of ex- 
asperation to which the meanness and 
badness of the law in such a matter 
would be stinging to the last degree. 
And I knew of nothing that could 
come, even of a successful action which 
would be worth the mental trouble 
and disturbance it would cost.” 
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Well, that was not quite the last 
word, and the real life side of the 
Christmas Carol story had a happier 
ending, as was appropriate for a work 
which Lord Jeffrey (another literary 
lawyer) declared had “fostered more 
kind feelings and prompted more posi- 
tive acts of beneficence than can be 
traced to all the pulpits and confession- 
als in Christendom since Christmas 
1842.” When Dickens embarked on 
the public readings which earned him 
a fortune of £35,000, A Christmas 
Carol was almost always chief among 
the pieces selected. Medical men who 
attended him on these occasions noted 
that his pulse, normally 72, rose to 110 
when he recited it. Years afterwards 
his son Henry, who became Common 
Serjeant of the City of London, car- 
ried on the tradition and gave many 
readings from his father’s works. In 
January, 1912, when he was sent to the 
Midland Circuit as Commissioner of 
Assize, he remembered that he had 
previously promised to give a reading 
of A Christmas Carol at Nottingham 
and asked the Lord Chancellor, Lord 
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Loreburn, whether there was any ob- 
jection to his doing so. The Lord 
Chancellor replied: “There can be no 
possible objection to your reading or 
reciting any work of your father’s when 
on Assize, unless it be some of the fun 
he poked at us judges and the law with 
which you are so familiar. By all 
means recite the Christmas Carol, and 
I should be very glad if I were able to 
be there and hear it.” It was a recon- 
ciliation, if a posthumous one. 


Why He Lost 


Prof. Jones of Columbia Law School tells of the Missouri lawyer who 
never wore socks or a necktie even when he appeared before the bar. He 


felt they restricted his powers of persuasion. 


Therefore, despite his client's 


protests, he handled a Supreme Court case in his usual informal attire. 
Although he had the law on his side, his sound arguments were upset on 


grounds of public policy. 


On hearing the sad news, the lawyer grabbed a phone and explained 


the adverse decision to his client. 
“What's that?” echoed the client. 


“You mean to tell me that the highest 


court of this state went against you for no other reason than the fact you 


failed to wear socks and a necktie!” 


“Well,” shrugged the lawyer, “all I can say is it’s a damn sight better 
than the reason they gave.’—Columbia Law School News. 





The 
ups' 
was! 
our 


We're hat 
with a bi 
were WOI 
demand. 
shoe fact 
to shut di 
ten days 

That f 


When it c 
half is ba 
Doing 

As an é 
So whe 
point out 
protectio 
Business 
Sugge: 
broker. / 
shows ho 
an involt 


Year in 


Hartfore 
Hartfore 













ment 


ISHED 18% 
t 14, N.Y. 





for 
+ Manager 





es 
VES, INC. 
th Street 





monthly by 
: Ca ty 
Tt- itney 
a. The pub- 
sonal views 
eir publica- 
rent of any 
uestion, 











$ any ob- 
The Lord 
can be no 


eading or 
1er’s when 
of the fun 
» law with 
By all 
Sarol, and 
re able to 
S$ a recon- 
e. 
vho 
He 
nt’s 
rire. 
on 
ned 
hest 
you 
tter 





The fire 
upstairs 
wasn’t 
our fault 


».ethe $3,121.95 income loss was 
(A true story based on Hartford File #H-50-14827 ) 


We're hat makers—women’s hats. And, 
with a big backlog of fall orders, we 
were working six days a week to meet 
demand. Upstairs, there was a fire in a 
shoe factory. We were flooded ... had 
to shut down our fabric hat department 
ten days for equipment repairs. 

That fire upstairs wasn’t our fault. 


But more than half of our resulting 
income loss was. Our gross earnings 
were cut $6,024.32 by the ten-day shut. 
down. Only $2,902.37 was recoverable— 
we simply had failed to keep our Busi- 
ness Interruption Insurance geared to 
probable earnings. 


When it comes to protecting income dollars during shut-downs, doing things by 


half is bad. 
Doing nothing is worse! 


As an attorney, you’re fully aware of this. But perhaps all your clients aren’t. 
So when you’re talking to one who is doing things by halves, for his protection 
point out that with today’s rising prices and values, it’s essential to have full 
protection on anticipated income. And for the client who does not carry 
Business Interruption Insurance that advice “goes double.” 
Suggest that they see their Hartford Fire Insurance Agent or insurance 
broker. And that they write for free booklet, No. 84714, which 


shows how to figure what they might stand to lose by 


an involuntary shut-down. 


Year in and year out you'll do well with the 


Hartford 








Hartford Fire Insurance Company ¢ Hartford Accident and Indemnity Company 


Hartford Live Stock Insurance Company 


. Hartford 15, Connecticut 





CORPUS DELICTI 


By ALFRED MORRISON 


Of the Angola, New York Bar 
Editor, Justice Court Topics 


Reprinted from Justice Court ‘Topics, March, 1951 


ee roman was coming, and the 
telephone was bringing com- 
plaints of landowners reporting dam- 
age to their evergreen plantings. East 
of the village the ground was hilly and 
unfit for the intensive cultivation re- 
quired for small fruits and canning 
crops. A good deal of it was being 
reforested. The original plantings of 
seedling trees were purposely too thick 


for a permanent stand, to permit cut- 
ting the less thrifty ones for Christmas 


trees. This served the double pur- 
pose of culling the weakest growers 
and bringing in a little income. 

The Judge-himself had bought some 
cheap land during the depression, and 
had it reforested as a stake in the fu- 
ture of his grandchildren. While his 
sympathy was naturally with his con- 
stituents in any case, raids on these 
plantings by pillagers from the city 
particularly irked him. Some of his 
friends had even reported the cutting 
of evergreens growing on their lawns 
or in their windbreaks north of their 
homes, during their absence. 

It was not easy for the police to get 
evidence to convict these thieves. 
They could stop a car carrying a fresh- 
8 


ly cut tree, but unless it could be idem 
tified as one cut from the property @ 
some known individual, there wa 
nothing to hang a case on. The motop 
ist usually “clammed up” or said he 
“bought it of a fellow up the roada 
ways.” This last statement was obvi- 
ously a lie, since the landowners, in 
self-protection, had agreed to make no 
private sales. Local residents cooper. 
ated by telephoning their complains 
as soon as discovered, but often this 
was not soon enough to help much. 


When there was evidence to con 
vict, the Judge tried to discourage thes 
raids by imposing substantial fines. |: 
was easy to do this when he sentenced 
the man who chopped down a forty- 
foot spruce on the lawn of the Smith 
estate, and then cut the top out for: 
Christmas tree. The big house was 
unoccupied at the time, and it wa 
only by chance that a passing constable 
caught the pillager at work. 

So, when the Chief Constable cam 
into the Judge’s office and laid an in- 
formation under Penal Law Section 
1425 subd. 1 on the desk, the Judge 
prayed that the evidence might be a 


unequivocal as it was in the Snit == 
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case. The defendant was arraigned and 
instructed. The information stated 
that the defendant had, without per- 
mission, wilfully entered the lands of 
Silas Strong, cut down three Scotch 
pines growing thereon, and carried 
them away in his car. The defendant 
pleaded not guilty, and asked immedi- 
ate trial. The officer testified that he 
had received a complaint from Mrs. 
Strong that a man had entered their 
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reforestation lot, and asking him to 
investigate. Before the officer reached 
the Strong place, he met this car with 
the three evergreens, and stopped and 
questioned the driver, who admitted 
he had cut the trees without permis. 
sion. The defendant testified he did 
not know whose trees he was Cutting, 
He just cruised around until he found 
the kind of trees he wanted, and cut 
them. He said there was no sign tell. 


Attention! 


All members of the LEGAL PROFESSION who 
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are on Active Duty with the ARMED SERVICES 


oe > <1 oo 


The Publishers of Cas—E anp Comment, The Lawyers’ Maga- 
zine, want to make sure that all of their customers and friends 
continue to receive this interesting magazine while on active 
service in the defense of our country. 


If you are now on active service — or, if in the future you are 
called to such service, send us, without delay: — 


Your service address 


Your former office address (or the name of the law 
school from which you recently graduated). 


We will then make every effort to see that you continue to re- 
ceive CASE AND COMMENT wherever you are stationed. It would 
aid us greatly in this effort if you would continue to advise us 
when your service address is changed. Send above information 
to either joint publisher. 


The Lawyers Co-operative Publishing Co. 
Bancroft-Whitney Company 


Rochester 14, N. Y. 
San Francisco 1, California 
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ing him to keep out, so he assumed 
“they were just wild trees” and helped 
himself. There was no direct testi- 
mony that the trees came from the 
Strong place or that the defendant had 
been there; but there was the defend- 
ant's testimony that he had cut the 
trees without permission. 


So the Judge found him guilty, and 
explained that somebody had paid for, 
owned and paid taxes On all the wood- 
lots he saw around the country, and 
hoped eventually to profit by the in- 
vestment. He imposed $50 fine, which 
was paid—painfully. 

Several days later, Mrs. Strong 
dropped in and left a message for the 
Chief Constable. She said she was 
sorry she had troubled him about the 
man who had entered their evergreens. 
Evidently he was just out for a stroll, 
for no damage had been done! The 
Judge’s face got red, and his con- 
science pricked a little. Still, he con- 
soled himself that the fellow had got 
what he deserved. But when, a week 
later, he got an appeal in the case, he 
was no longer so contented. He took 
the Chief Constable into his confidence 
and suggested that he find out where 
the Scotch pines came from. The de- 
fendant had been tried for entering the 
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Strong place and cutting them; per- 
haps he could still be tried for enter- 
ing some other place. That would 
take some of the jubilance out of the 
defendant's expected reversal of the 
judgment of conviction. 


So the Chief Constable investigated. 
No one seemed to have missed any 
Scotch pines. This was strange, for 
while not many of them were planted 
in the. locality, they were in top de- 
mand for Christmas trees. After re- 
ceiving this report, a horrible thought 
occurred to the Judge. Without say- 
ing a word to anyone, he went home, 
put on his old suit and heavy shoes, 
and went to visit his own woodlot. 


Three Scotch pines had been cut. 


The Judge sighed. The expected 
reversal would have to stand triumph- 
ant, after all. 


Sculptor-Lawyer? 


“Just what did the man say about me?” 


the stand. 


“He said that you were a sculptor,” 


should wash more often.” 
“IT don’t understand,” 
“Well,” 
chiseler.’—-Sunshine Magazine. 


scowled the lawyer. 
answered the witness hesitatingly, “ 


asked the lawyer of the witness on 
the witness testified, “but that you 


“Give me his exact words” 
he said that you were a dirty 


The Judge and His God’ 


By HON. HAROLD R. MEDINA 


Fudge of the United States Court of Appeals 
for the Second Circuit 


> 


Reprinted from American Bar Association Journal, August, 1952 


~~ there is much in the Bible 
about judges, I do not recall any 
occasion on which a judge has been 
called upon to discuss the impact of 
religion upon the performance of the 
judicial function. Perhaps this is be- 
cause this is an intimate matter— 
thoughts about which one is likely to 
keep to one’s self. In any event, I 
have chosen as my subject, “The Judge 
and His God”. If the subject has not 


been discussed before, it is high time 
that someone did so, for I rather sus- 
pect that my own experiences, which 
I am about to relate to you, are typical 
of most other American judges and 
doubtless others, too. 


I suppose I am a more or less typical 
American. From boyhood I have had 
an implicit and unquestioning faith, 
which I got when I attended the classes 
in the Episcopal Church at Ossining, 
New York, in preparation for my con- 
firmation when I was a boy at prepar- 
atory school. Like most other people 
I know, I wanted to be a better Chris- 
tian but as I look back over the years, 
I find that I did comparatively little 
to put this wishful thinking into effect. 


As a law student and as a lawyer, I 
12 


fought hard fae what I thought was 
right and I had a deep and almost pas 
sionate interest in the rules of law and 
the history of their development. They 
were the tools of my trade and I worked 
hard over them. 


It was not long after I became « 
judge that I began to feel a new sense 
of responsibility. It is something very 
difficult to explain. It was not simply 
that I wanted to be right and that | 
took my duties seriously. There came 
a feeling that everything I did, even 
the decision of nice questions of in- 
terpretation of mere rules of procedure, 
was in some way becoming a part of a 
huge fabric which on the whole was 
part and parcel of the moral law gov- 
erning mankind and which must of 
necessity be of divine origin. 


As I passed upon the credibility of 
witnesses and as I wrote my opinions 
and formulated my judgments, I grad- 
ually came to realize that I was weav- 
ing my small part of this huge fabric; 
and I knew that I would not perform 
my task aright unless I was constantly 
mindful of the fact that all these mat- 


* This article was originally an address 
before the Church Club of New York. 



































sain an oe 


1» OF xing | eee 


ought was 
most pas. 
of law and 
ent. They 
d I worked 


became a 
new sense 
thing very 





not simply 

and that | 

here came 

did, even 

ons of in- = digest of the United States Supreme Court Reports is the 

procedure, only “oe using the exclusive annotation system of explanatory 

1 part of 2 notes. This is one of the most important advances in digest 

whole was making that has occurred in years. Check this feature yourself. 

| law gov- This shows where each digest proposition has been subsequently 

1 must of limited, overruled, or distinguished by the U. S. Supreme Court. 
References are made to Am. Jur. and A.L.R. annotation material. 

dibility of Material in all volumes covers dissenting and separate opinions 


y opinions since 1900. 


ts, I grad- ate . ’ 

aa aoe Complete U.S. Constitution text has references to digest sections. 

ge fabric; A tules volume has text of the rules of the various Federal courts. 

t_ perform We'll be pleased to answer inquiries concerning these volumes. 
constantly 

these mat- 

The Lawyers Co-operative Publishing Company 

an address 


- York, ROCHESTER 14, NEW YORK 





14 


ters, large and small, would be mere 
futility unless I tried to make each 
one fit into its proper place in the 
moral law which governed all. 


Right here is the part that is diffi- 
cult to explain. I was still reasoning as 
a lawyer. The fundamental principles 
of law were the same. I was still 
manipulating the techniques of my pro- 
fession as before. But there was some 
subtle force, the impact of which was 
new to me, which was spiritual in qual- 
ity. It was as though someone were 
always watching me and telling me to 
make very sure that my rulings and my 
decisions were fundamentally right and 
just. 


You know we judges are the serv- 
ants of the people, as are all govern- 
ment officials in our particular type of 
democracy. But I think it will not be 
difficult for you to see from the things 
I have been telling you about that it 
didn’t take me very long to perceive 
that we judges are the servants of 
someone else too. And I often think 
of that part of the Twenty-Second 
Chapter of the Gospel according to St. 
Luke, which follows immediately after 
those verses which are so important a 
part of our communion service. I re- 
fer to the following: 


24. And there was also a strife among 
them, which of them should be accounted 
the greatest. 

25. And he said unto them, The King of 
the Gentiles exercise lordship over them; 
and they that exercise authority upon them 
are called benefactors. 

26. But ye shall not be so: but he 
that is greatest among you, let him be as the 
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younger; and he that is chief as he that 
doth serve. 


27. For whether is greater, he that sit. 
teth at meat, or he that serveth? 
he that sitteth at meat? 
you as he that serveth. 


is not 
but I am among 


Years ago I often heard Chief Judge 
Benjamin N. Cardozo, before he be. 
came an Associate Justice of the Su- 
preme Court of the United States of 
our New York State Court of Appeals, 
speak about humility. He was, indeed, 
a humble man. One could not fail to 
observe that. But the full effect of 
what he had to say about humility was 
not felt by me until I was myself a 
judge and found myself struggling 
with forces too great and too compli- 
cated for me to fathom. I saw ina 
new light the difficulties which beset 
one in the search for truth and justice. 
This was particularly true when I sud- 
denly found myself in the vortex of 
the trial of the Communists in the 
midst of the play of great forces upon 
which, for all I know, the destiny of 
the human race may hang. Later it 
suddenly dawned upon me that some 
queer turn in the wheel of fate had 
singled me out, for the moment, to feel 
the impact of America’s love of justice. 
And the result was what must be inevi- 
table under the circumstances, that I 
found myself to be a small, indeed a 
very small and insignificant particle 
in the scheme of things. It has been 
an extraordinary experience. 

Fortunately for me, I was taught to 
pray from so early a time that I can- 
not remember going to bed at night 
without saying my prayers. And only 





once in < 
to do so. 
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once in all these years have I failed 
to do so. I remember that occasion 
very vividly. It was my first night in 
boarding school, when I was about 
fourteen years old. And in all the 
excitement of my room at school and 
my new roommate, and in the general 
bewilderment, I forgot to say my pray- 
efs. 


Well, in the course of time I became 
a judge. I need not tell you that the 
toughest part of the judge’s work is 
sentencing the people who are convict- 
ed or who plead guilty to the various 
offenses. I had always wondered what 
| should do if at the time of sentence 
some prisoner was impudent to me. 
It seems so clear that in the stress of 
such an occasion the judge should not 
mete Out a greater punishment from 
some feeling of personal pique. 


One day this happened to me. Most 
of you probably do not know about it 
but the fact is that, with these millions 
of government checks that go out 
through the mail from day to day, 
many are placed in these mail boxes 
on the ground floor of walk-up apart- 
ment houses and tenements, and they 
furnish a constant temptation to peo- 
ple in distress or people of naturally 
predatory instincts. Most of the time 
they get caught and, as it is a federal 
offense, they come before the judges of 
my court. 


On this particular occasion a woman 
who, it was plainly to be seen, would 
soon become a mother, came before 
me, and I struggled away with the pro- 
bation report and with questions and 
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sO on, to see what I should do. She 
suddenly burst out and gave me a 
tongue lashing that was a work of art. 
After reflecting for a moment or two, 
I made up my mind that it would not 
be right to sentence her that day, and 
so, over her resounding protests, I put 
the matter off for a week. 


The following Sunday I was sitting 
in my pew of Saint James Church when 
the Rector, at a certain point in the 
services, said that he would pause for 
a moment or two so that every member 
of the congregation could make a si- 
lent prayer in connection with what- 
ever matter was troubling them. I do 
not remember that having been done 
before, but I suppose it has. Anyway, 
I prayed for that woman just as hard 
and as fervently as I knew how; and, 
a day or two later, she was back there 
in court standing before me. I told 
her all about what I had been going 
through; I told her that I had prayed 
for her in church, just as I have been 
telling you. I shall not make a long 


story of it. But the outcome was that 
I gave her a suspended sentence and 
I do not think there is very much 
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chance that she will be in my court or 
any other court again. 


I do not see why a judge should be 
ashamed to say that he prays for divine 
guidance and for strength to do his 
duty. Indeed, there came a time not 
so long after the incident I have just 
described, when I did the most sincere 
and the most fervent praying that I 
ever did in my life. 


I suddenly found myself in the midst 
of that trial of the Communists. It 
took me a long time to realize what 
they were trying to do to me. But as 
I got weaker and weaker and found the 
burden difficult to bear, I sought 
strength from the one source that nev- 
er fails. Let me be specific. There 
came a time when, doubtless due to 
previous planning, one of the defend- 
ants was on the stand and he refused 
to answer a question, pleading a sup- 
posed constitutional privilege which 
obviously had no application. I gave 
him time to consult with his counsel 
about it; I held the matter in abeyance 
over night to make sure that I was 
making no misapplication of the law, 
and then the next day, Friday, June 3, 
of the year 1949, I sentenced him to 
prison for thirty days, unless he should 
sooner purge himself of contempt by 
answering the question. Pandemoni- 
um broke loose. The other ten de- 
fendants and their lawyers, and many 
of the spectators, rose to their feet; 
there was a great shouting and hullaba- 
loo, and several of the defendants 
started toward the bench. 


In all that excitement, I felt just as 
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calm as I do now when I speak to you; 
I did not raise my voice over the tone 
which you hear me use now; and | 
singled out several of those men, 
identified the language they were us- 
ing, got it on the record, and sen- 
tenced each of them to imprisonment 
for the balance of the trial. 

And I tell you, as I stand here, that 
my unguided will alone and such self. 
control as I possess were unequal to 
this test. If ever a man felt the pres- 
ence of Someone beside him, strength- 
ening his will and giving him aid and 
comfort, it was I on that day. 

And so it was later and toward the 
end of August, when I finally left the 
courtroom one day and went to lie 
down, thinking that perhaps I should 
never go back. But, after ten or fifteen 
minutes, I was refreshed and I did go 
back; and I gained in strength from 
that moment on to the end. 

Perhaps someone will think it 
wrong for me to tell you these things. 
But I could not come to this gathering 
prepared to discuss the ordinary plati- 
tudes, or to hold forth on philosophy 
or international affairs, about which] 
know nothing. It seemed better, pat 
ticularly in these trying, difficult times, 
when each of us is worried, and each 
of us is troubled over this great coun- 
try of ours that we love so well, t0 
sound a note of comfort. 


After all is said and done, it is not 
we who pull the strings; we are not the 
masters, but the servants of our Mast- 
er’s will; and it is well that we should 
know it to be so. 
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Extracted from an article on this subject in lowa Law 
Review, Winter, 1952 


a. has been tormented for 
centuries by a problem still of 
vital concern to the American people 
—the relation of the individual to the 
state. 


This nation was founded on the 
historic principle that the individual 
must be protected from the tyranny 
of the state. Washington, Franklin 
and Madison witnessed the terror of a 
government of men. Therefore they 
resolved, through the Constitution, to 
establish the supremacy of law. The 
state, they believed, must be strong 
enough to maintain national security 
but not so strong as to violate the 
civil rights of its citizenry. The wis- 
dom of the founding fathers lives 
still, for the Constitution remains to- 
day the basic document of the Amer- 
ican system of government, the cul- 
mination of centuries of thought, suf- 
fering and faith for the principles of 
freedom and justice among men. The 
Constitution provides a framework 
for a government of law—and under 
it both civil liberties and law enforce- 
ment derive their meaning. 


The century-and-a-half following 
the adoption of the Constitution 
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Civil Liberties and 


Law Enforcement 
By JOHN EDGAR HOOVER 


Director, Federal Bureau of Investigation, 
Department of Justice 


brought an intensification of the prob 
lem of the relation between the indi 
vidual and the state. In the days oj 
Washington and Jefferson, it was ; 
problem of thousands of mile 
months, even years on the calendar 
affecting few, not the great mass o! 
people. Today it is otherwise: a prob- 
lem immediate, near at hand, touching 
intimately the lives of millions of 
individuals. The tremendous growth 
of the United States, the rise of a 
industrial society, the passing of the 
frontier, the expansion of government 
—all these factors brought changes 
convulsing the problem into an every- 
day topic. A Daniel Boone, a Ki 
Carson, a Davy Crockett, if he desired, 
could simply pack up and leave. Hun- 
dreds of miles of wilderness stretched 
before him. Today that is no longer 





true; the interests of the individual} 


and the state touch at a great number 
of points. New modes of accommo- 
dation are being created, new point 
of issue being raised. Here is Amer- 
ica’s great problem today—to maintain 
the basic civil liberties of the indi- 
vidual, which are the foundatios 
stones of free government, yet at the 
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LEGAL COUNSEL 


in Protection 


In fiduciary matters an experi- 
enced surety company may be of 
assistance in many ways to an 
attorney and his clients. 

Your local AEtna representative 
is well qualified to perform such 
service for you. He can place at 
your disposal the resources of a 
company with unquestioned finan- 
cial strength and with exceptional 
facilities for providing fiduciary 


bonds with efficiency and dispatch. 

He can offer you the advantages 
of the Atna Casualty and Surety 
Company’s broad experience in 
the fiduciary field and thorough 
familiarity with sources of in- 
formation — factors which often 
save important hours for attorneys 
who are acting as fiduciaries or 
who have occasion to advise 


clients in such matters. 


“Fiduciary’s Record of Estate Transactions,” is one of 
the extra services the Aetna Casualty and Surety Company 
extends to attorneys and their clients. 

This specially prepared 26-page booklet includes such 
valuable aids as: check points for proper procedure; in- 


structions and reminders; sections for inventory, claims, 
receipts, disbursements and memoranda, 


For copies, contact your local Etna 
representative or write: 


RINA CASUALTY AND SURETY COMPANY 


AFFILIATED COMPANIES: 


AUTOMOBILE INSURANCE COMPANY 


ATNA LIFE INSURANCE COMPANY 
STANDARD FIRE INSURANCE COMPANY 
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same time, to protect the security of 
the nation. 


The answer lies in the wisdom of 
the founding fathers, in the principles 
embodied in the Constitution of the 
United States. Law enforcement is to- 
day playing an integral role in helping 
to solve this great problem. Law 
enforcement arises from law; its sacred 
responsibility is to uphold the basic 
laws of the land and to give meaning 
to the democratic tradition of America. 
In a government where men, not law, 
are all-powerful, law-enforcement, as 
we understand it, does not exist—there 
is no need for it. Law enforcement 
is a protecting arm of civil liberties. 
Civil liberties cannot exist without 
law enforcement; law enforcement 
without civil liberties is a hollow 
mockery. They are parts of the same 
whole—one without the other be- 
comes a dead letter. 


Democratic law enforcement is loyal 
to both the state and the individual. 
It is obligated to uphold the sov- 
ereignty of the government, yet, at the 
very same time, to protect the rights 
of the citizen. Law enforcement, op- 
erating in a democratic matrix, be- 
lieves that the free exercise of liberty, 
based on the laws of the land, is the 
best method of strengthening the na- 
tion’s security. The state is strong be- 
cause the individual is strong, free 
and virile; the individual is strong be- 
cause the state is strong, secure and 
solid. They are essential ingredients 
for maintaining America as the home 
of the free, the brave and the just. 
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The FBI, which I have had tk 
honor of heading for over a quane 
of a century, is dedicated to this 
proposition: to protect both the sec. 
rity of the nation and the liberties of 
each individual. This duty is in th 
highest traditions of the nation. Alon, 
this path—the path pointed out by the 
founding fathers—lies the eventw 
solution of this historic problem. The 
state and the individual can and mus 
exist as cooperating and mutually in. 
teracting entities. 
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The basic function of law enforce 
ment is protection against the evil 
doer—the murderer, the rapist, th 
burglar who desire to destroy the 
citizen's rights, life and property. The 
criminal, in the most simple terms 
is a transgressor of the law, wh 
through illegal means, attempts to pro- 
mote his own personal welfare, com: 
fort and ends at the expense of an 
other. To be successful is to destroy 
civil liberties. The police officer and 
the judicial system, by enforcing the 
laws, are giving validity to the rights 
guaranteed in the statutes of this nm 
tion. Why have laws, if they are to 
be violated with impunity? Law 
have meaning only with enforcement: 
in that way, and in that way only, can 
civil liberties be maintained and the 
security of the community insured. 

The duty of the FBI is to invest: 
gate violations of the laws of the 
United States, to collect evidence in 
cases in which the United States 
or may be a party in interest, and 0 
perform other duties required by lav 
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ruptcy Act, then you too need Remington. 


Let Remington be your guide through the many 
ins and outs of bankruptcy rules, principles and 
procedures. There’s no safer, surer guide. 


Remington features logical arrange- 

ment. A case is followed from begin- 

ning to end, with problems taken up 
4 in their proper sequence. 

Write today for full details about 
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or administrative directive. The FBI 
is a federal law enforcement agency, 
with limited and specified powers. It 
is responsible, just as all other law 
enforcement agencies, to the elected 
representatives of the people. The 
policies of the FBI at all times are 
under the supervision of the Attorney 
General, and its appropriations are 
provided by the Congress. The FBI, 
as the investigative arm of the Depart- 
ment of Justice, is strictly a fact-find- 
ing agency. It is interested exclusively 
in obtaining the facts—accurately, 
completely and without bias. It does 
not authorize or decline prosecution, 
or make recommendations or evalua- 
tions. This duty belongs to other of- 
ficials of the government. 


The objective of the FBI is to pro- 
tect the individual, to bring the evil- 


doer to justice. By so doing, it is at 
the same time strengthening the secu- 
rity of the community. Law enforce- 
ment may be likened, in correct an- 
alogy, to a vast umbrella, sheltering 
the citizen and the state from the at- 
tacks of the criminal. Neither civil 
liberties nor the government could 
long endure if the evildoer were al- 
lowed to ply his: trade unmolested. 
In fact, the criminal is in rebellion 
against the law. He is comparable 
tO an aggressor nation in international 
society. Individual aggression, as well 
as international aggression, must be 
curbed if peace and security are to 
reign. That is law enforcement’s basic 
obligation in the protection of civil 
liberties. 
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Law enforcement, however, in de. 
feating the criminal, must maintaig 
inviolate the historic liberties of the 
individual. To turn back the criminal 
yet by so doing, destroy the dignity 
of the individual, would be a hollow 
victory. This is a problem of grea 


concern in the discussion of civil lib. {' 


erties. 


Law enforcement is, in fact, an 
agency of government. It is con. 
trolled, directly and indirectly, by the 
people. Nevertheless, by the very nm. 
ture of modern-day government, it 
possesses, like other agencies, a cer- 
tain area of independence—outside the 
scope of immediate supervision but al- 
ways facing a final accounting for its 
acts. This particular area, where the 
officer is temporarily “on his own,’ 
so to speak, is of tremendous im- 
portance. It can be and, in some rare 
instances, has been abused, resulting 
in the violation of civil rights. It is 
in this area that law enforcement 
ethics must rise to prevent abuses, 
such as third degree techniques, un- 
lawful arrests, unreasonable  deten- 
tions, illegal searches and _ seizures. 
These practices are anathema to civil 
liberties, destroying the very heart of 
the American democratic system. They 
represent law enforcement at its worst. 


Here is the very heart of the prob- 
lem: the vital necessity of having men 
and women in law enforcement who 
hold inner allegiance to the principles 
of democracy and perform their duties 
in a completely legal manner. There 
have been abuses—that cannot be 


o win his 
I have 
as Direct 
velopmen 
professior 
training f 
adequate 
personal 
temptatio 
ruption. 
law enfc 
liberties 
factors: t 
thinks 
cruelty 
the resig 
and hon 
could n¢ 
enforcen 
wages at 
caused b 
treatmer 
the “lost 
prived | 








er, in de. 

Maintain 
‘tes of the 
e Criminal, 
he dignity 
> a hollow 
n of great 
f civil lib. 


1 fact, an 
tt is con 
tly, by the 
le very na- 
‘ment, it 
ies, a cer. 
outside the 
ion but al- 
ing for its 
where the 
his own,” 
ndous im: 
some rare 
, resulting 
thts. It is 
1forcement 
nt abuses, 
iques, un- 
le deten- 
| seizures. 
1a to Civil 
y heart of 
stem. They 
t its worst. 
the prob- 
aving men 
ment who 
principles 
heir duties 
er. There 
annot be 














CASE AND 


enied. But these are the symptoms 
if a dying school in law enforcement, 
if the poorly trained officer who lacks 
the technical know-how to compete 
with the criminal. Year after year 
these abuses are decreasing; the mod- 
emn-day officer feels no need to stoop 
10 dishonorable methods. He is better 
rained. He is utilizing up-to-date 
scientific techniques of crime detection 
1o win his battles. 

I have fought, during my 27 years 
as Director of the FBI, for the de- 
velopment of law enforcement as a 
profession. I have worked for better 
training programs, modern equipment, 
adequate salaries, and above all, a 
personal integrity which scorns the 
temptations of graft, bribery and cor- 
ruption. Time after time I have seen 
lw enforcement betrayed and civil 
liberties violated by one of these 
factors: by a poorly trained officer who 
thinks brute strength and sadistic 
cuelty will bring a confession; by 
the resignation of intelligent, fearless 
and honest police officers who simply 
could not and would not make law 
enforcement a career at such low 
wages and long hours; by poor morale 
caused by lack of civic respect and the 
treatment of the police department as 
the “lost duckling” of government, de- 
prived of funds, equipment and in- 
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terest; by police officers who, for a 
piece of silver, betray their sacred 
calling to the lust, greed and vice of 
the crooked politician or gang leader. 

These are some of the enemies of 
civil liberties in the field of law en- 
forcement: poorly trained officers; lack 
of community interest in providing 
adequate salaries, equipment and per- 
sonnel; corruption within the profes- 
sion, though involving only a very 
small minority, yet paralyzing in its 
effects; failure to keep pace with up- 
to-date crime detection methods. These 
make for poor quality law enforce- 
ment and allow abuses of civil lib- 
erties. We can have the Constitution, 
the best laws in the land, and the 
most honest reviews by the courts— 
but unless the law enforcement pro- 
fession is steeped in the democratic 
tradition, maintains the highest in 
ethics, and makes its work a career of 
honor, civil liberties will continually 
and without end—be violated. 
Moreover, law enforcement must have 
the tools to do its job. To deprive 
a police department of training, equip- 
ment and good personnel policies is 
to invite the very evil we abhor. The 
best protection of civil liberties is an 
alert, intelligent and honest law en- 
forcement agency. There can be no 
alternative. 





Maybe It Did 


A client seeking recovery of an exhorbitant sum for personal injuries 
wrote his lawyer in part as follows: 

“I was leaving my office building when a piece of plywood fell off of 
an outside scaffolding at about the tenth floor, hit me on the head, and 


knocked me wxnconcientious.’—Contributed by 


of the Los Angeles, California Bar. 


W. M. Derthick, Jr. 
















Of the Ohio Bar 
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oe the most striking thing 
about Blackstone’s life was the 
number of times misfortune turned out 
to be benefactive. Born a posthumous 
son of a humble London merchant, he 
was indeed a child of misfortune. Yet, 
if his father had lived, he probably 
would have followed in his footsteps, 
and spent his life behind a counter. 
As it was, a moderately wealthy uncle 
took the boy Blackstone under his 
wing, and put him to school, first at 
Charter House, a first-rate public school 
(private school in American termi- 
nology), then at Pembroke College, 
Oxford’s “Nest of Singing Birds,” so 
named by its illustrious alumnus, Sam- 
uel Johnson, and finally All-Souls Col- 
lege, Oxford’s famous legal hatchery. 

Blackstone was a brilliant student 
all through his scholastic career, and 
everyone, including Blackstone himself, 
thought he would be an instant success 
at the bar, as is evidenced by these 
words from a poem which he wrote at 
the time: 

* Mr. Warden is a former Judge of the 
Court of Common Pleas, Gallia County, 
Ohio, and is the author of “The Life of 


Blackstone” (The Michie Co., Charlottes- 
ville, Va., $5.00). 
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A Blackstone Portraiture 
By LEWIS C. WARDEN* 


Member of Editorial Staft 
The Lawyers Co-operative Publishing Company 


“Then welcome business, welcome strife, 
Welcome the cares, the thorns of life, 
The visage wan, the pore-blind sight, 
The toil by day, the lamp by night, 
The tedious forms, the solemn prate, 
The pert dispute, the dull debate, 
The drowsy bench, the babbling hall, 
For thee, fair Justice, welcome all! ” 








But “fair Justice” would have litt 
of Blackstone: due largely to a diff. 
dent personality and lack of connec 
tions he fared badly. In fact, if it 
hadn’t been for his ever benevolen: 
uncle, he would have come close 
starvation. And time didn’t seem to 
help; after being at the bar seven 
years he had acquired no notice and 
had only argued three cases. 















Finally, in desperation, Blackstone 
decided to take up the teaching of law. 
The Chair of Civil Law at Oxford had 
fallen vacant, and Blackstone, having 
maintained a close contact with Ox- 
ford and having by this time taken his 
doctorate, confidently sought the ap- 
pointment. His good friend, William 
Murray, then Solicitor-General, and 
afterwards Lord Mansfield, strongly 
recommended him for the post. But 
the Duke of Newcastle, who was it 
charge of filling the vacancy, wanted 
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An open letter to American lawyers and law students 


Dear Sir: 


In the 70-year history of The Lawyers Co-operative Publishing 
Company, one work has clearly outsold any other the Company has 
ever published. Its tremendous sale began modestly in 1947, but 
as word spread and lawyer told lawyer, the sale increased two-fold, 
then three-fold, and today finds a steady stream of volumes going to 
lawyers and law students throughout the country. 


me strife, You may have guessed the volume’s title by now: 
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sale Clark’s Summary of American Law 
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ebate, There must be a reason for the volume’s widespread popularity— 
g hall, that reason is “value received.” Lawyers find that the SUMMARY 
all!” scrapes the rust from their law-school learning. The confusing 
—" changeover from law school’s 31 law subjects to law practice’s 400- 
ie plus titles is clarified for them. 

to a diff. . on 

Law students can’t find a better summary. The volume takes 
the mass of law confronting them, and organizes it clearly and 
logically. The special Law Quizzer section is a major step forward 
in the student’s preparation for bar exams. 
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to be sure the new Regius Professor of 
Civil Law could be counted on to sup- 
port the Government if any issue arose 
berween the Government and the 
University, and so the Duke inter- 
viewed Dr. Blackstone upon this mat- 
ter. “I presume,” the Duke said, “in 
the event of any political agitation in 
the University, that your exertions may 
be relied on in behalf of the Govern- 
ment.” Blackstone answered: “Your 
Grace may be assured that I will dis- 
charge my duty in giving Law lectures 
to the best of my poor ability.” 

“And your duty in the other branch, 
too? persisted to Duke. 

Blackstone's only reply was a cool 
bow which cost him the Chair of Civil 
Law, and incidentally fathered his new- 
est misfortune. But here again mis- 
fortune proved to be benefactive. Had 
he been made Regius Professor - of 
Civil Law, he no doubt would have 
been lost to the intracacies of the 
Roman Law, and his Commentaries on 
the Common Law never would have 
been written. As it was, his atten- 
tion was focused more keenly on the 
Common Law, and with the help of 
William Murray he obtained permis- 
sion to give a course of lectures on the 
Common Law at Oxford, a course of 
lectures which proved to be so popular 
that they were continued for five 
years, at the end of which time, due to 
the generosity of that copious com- 
piler Charles Viner, a Chair on the 
Common Law was founded at Oxford, 
and Blackstone was made its first occu- 
pant. 
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As Vinerian Professor of Commm 
Law, Blackstone tried to establish ; 
college at Oxford for the exclusive 
teaching of the Common Law; bu 
in this attempt he failed. His ide: 
for such a college was not made a real. 
ity until Joseph Story took it up and 
founded the Harvard Law School ip 
1815. Commenting some years later 
upon the influence of Blackstone in 
this respect, Mr. Justice Story wrote 
“We transplanted an English root, and 
nurtured and developed it; while a 
home it was suffered to languish and 
die down. It was the great exper. 
ment in the university teaching (by 
Blackstone) of our law at Oxford is 
the third quarter of the Eighteent 
Century, and the publication, a littl 
before the American Revolution, o 
the results of that experiment, whic 
furnished the stimulus and exemplar 
for our own early attempts at syste 
matic legal education.” 

It was early in Blackstone’s teaching 
career that he conceived the idea for 
his Commentaries; indeed, his lec- 
tures served as the basis for them. As 
his memoralist, James Clitherow, point: 
ed out: “Making hardly any change in 
form, arrangement, or mode of treat: 
ment, he expanded the lectures 
in the Commentaries.” But while 
Blackstone never deviated from the 
general outline of the law as set forth 
in his lectures, his store of knowledge 
grew steadily throughout the fourteen 
years which elapsed between his firs 
lecture and the appearance of the firs 
volume of his Commentaries. Speak: 
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ing of this fourteen-year span in 1812, 
Lord Ellenborough said: “Blackstone, 
when he compiled his lectures, was 
comparatively and ignorant man; he 
was merely a fellow of All-Souls Col- 
lege, moderately skilled in the law. 
His true and solid knowledge was ac- 
quired afterwards. He grew learned 
as he proceeded with his work. It 
might be said of him, at the time he 
was composing his book, that it was 
not so much his learning that made 
the book as it was the book that made 
him learned.” 


Few people realize that Blackstone’s 
Commentaries was a landmark in liter- 
ature as well as the law. Heralded as 
containing some of the best English 
ever written, it will be found on the 
list of the hundred most famous books 
in our language, published some years 
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ago by the Grolier club of New York 

Excepting the Institutes of Justinian 
and De jure Belli ac Pacis of Grotius 
perhaps no law book has been printed 
more often. Not to mention the many 
adaptations, the Commentaries went 
through, in the original form, more 
than seventy complete editions in Eng. 
lish, fifty-six in French, eleven in Ger. 
man, and nine in Italian. It was print. 
ed once at least in most of the lan- 
guages of Europe and Asia, and once 
in Chinese. In all it was printed more 
than four hundred times! 





Eight editions of the Commentaries 
appeared in Blackstone's lifetime, and 
the ninth edition was ready for pubii- 
cation when he died. For sixty years 
after his death editions continued to 
follow. Editors were found in out- 


standing men like Burn, Christian, 
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Chitty and Coleridge, who felt that 
they were rendering a great service to 
their profession in annotating Black- 
stone with minute and almost tender 
care. However, the law has grown and 
changed so much in the last century 
that to keep the work up to date has 
long since been regarded as a hopeless 
task. 






































Financially, the | Commentaries 
proved highly successful. Blackstone 
himself netted about fifteen thousand 
pounds, which by today’s values would 
be around three hundred thousand dol- 
lars. 












































With the success of the Commenta- 
ries, Blackstone was finally on easy 
street. Although he had felt financial- 
ly able to take on a wife shortly after 
his appointment as Vinerian Professor 
at Oxford, it was not until the royalties 
from the Commentaries started to 
come in that he could breathe easily 
financially. A believer in large fami- 
lies, and now affluent enought to sup- 
port one, Blackstone fathered nine 
children, seven of whom lived to ma- 
turity. 

However, the Commentaries did far 
more for Blackstone than enable him 
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to support a large family. Though 
some of his positions on the law were 


criticised, and though his whole work 
was admittedly elemental, he was rec. 
ognized as an outstanding authority 
on the Common Law of England, and 
clients of importance clamored for 
his time. Also, his opinion was sought 
upon many public issues, and he was 
called upon for one public service or 
another, including membership in Par. 
liament and later the Judiciary. 

But Blackstone only lived ten years 
after he ascended the Bench. That was 
perhaps the saddest part of the whole 
thing. After he had labored so long 
and hard for his coveted position in 
life, he died from apoplexy at the 
comparatively young age of fifty-seven. 
Yet, he had reached the summit, and 
had lived a scrupulous life, and from 
every indication he realized the dream 


of his youth expressed in these words 
by himself: 


“Untainted by the guilty bribe, 
Uncursed amidst the harpy tribe, 
No orphan’s cry to wound my ear, 
My honor and my conscience clear: 
Thus may I calmly meet my end— 
Thus to the grave in peace descend.” 





Timid Witness 
In an undefended divorce action before an Official Referee, the witness 
who testified to the raid upon the hotel room was an unusually heavy and 
large-boned female of not particularly prepossessing countenance. She 
told of how she and her companion had gained entrance into the room 
and had seen the defendant and the unknown woman in a state of 
undress, and was then asked by the Referee: 
“Q. What did you do then? A. Oh, I rushed right out of the room.” 
Whereupon the Referee cast his eyes over her ample proportions 
and then asked: ‘May I inquire, Madam, what were you afraid of’— 
Alexander Blume in Brooklyn Barrister. 
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Family Support Under 
The Uniform Act’ 


By W. J. BROCKELBANK 
Of the Moscow, Idaho Bar 
Professor of Law, University of Idaho College of Law 


Uniform Law Commissioner for the State of Idaho 


Reprinted from The Legal Aid Brief Case, June, 1952 


H” USEFUL is the Uniform Re- 
ciprocal Enforcement of Support 
Act in obtaining support for a desti- 
tute family? What procedure must be 
used under the act? 


In the 30 jurisdictions that have 
passed this law, it is no longer required 
to obtain necessaries by pledging the 
credit of the breadwinner to the mer- 
chant but all duties of support are now 
enforceable by action (Section 9 of 
this act). This means that everyone to 
whom a duty of support is owed, 
whether by the common law or by stat- 
ute, may sue and everyone who owes 
such a duty may be sued. Wife may 
sue husband, child may sue parent and 
the defense of family relation is not 
available. The act even provides that 
the state or its political subdivisions 
which have furnished support to the 
destitute may obtain reimbursement by 
suing the one having the primary duty 
to support (Section 8). 


The act provides for criminal en- 
forcement through extradition of the 
person charged with the crime of fail- 
ing to provide support (Section 5). 
The usual extradition procedure is to 
be followed, the only new feature be- 


ing that, under the act, the extradition 
machinery is freed from the necessity 
of proof that the person whose sur- 
render is demanded was in the de- 
manding state at the time of the com- 
mission of the crime or that he had 
fled therefrom. The threat of crim- 
inal proceedings may be sufficient to 
persuade an absconding father to sub- 
mit to the jurisdiction of the court and 
comply with any reasonable order of 
support. If he complies, the act (Sec- 
tion 6) relieves him of extradition. 


While the criminal remedy is neces- 
sary in some cases, it puts no bread in 
the mouths of the destitute and its 


* This article is a presentation in cap- 
sule form of other articles by the same 
author as follows: 

“The Problem of Family Support,” 37 
A.B.A. Journ. 93, Feb. 1951, No. 68. 
Uniform Reciprocal Enforcement of Sup- 
port Act, 5 Ark. L. Rev. 349, Fall 1951. 

“Is the Uniform Reciprocal Enforcement 
of Support Act Constitutional’? 17 Mo. 
L. Rev. 1, Jan. 1952 and 31 Oreg. L. Rev. 
97, Feb. 1952, and 

“Multiple State Enforcement of Family 
Support” in the St. Louis Law Journal of 
April 1952. 

Support for the statements made may be 
found in the articles above mentioned. 
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effect may often be to annihilate the 
income from which support might 
otherwise be obtained. 

For the civil remedy the act provides 
a two-state suit. This is something 
new. Like all uniform acts, this one 
provides only the barest minimum of 
procedural detail, and it is necessary 
to have recourse to the law outside the 
act to fill in the gaps. 

The action is begun by the obligee 
filing a verified petition in the local 
court to which Section 9 of the act 
gives jurisdiction. This state is desig- 
nated “the initiating state” by the act. 
The petition gives the name, address 
and circumstances of the defendant, so 
far as known, specifies the period for 
which support is sought and the law 
which imposes the obligation. 

It is unnecessary to hold a hearing 
at this point in the initiating state par- 
ticularly if there is no defense to the 
action or if none is anticipated. 

If the initiating judge finds that, 
“the petition sets forth facts from 
which it may be determined that the 
defendant owes a duty of support and 
that a court of the responding state 
may obtain jurisdiction of the defend- 
ant or his property, he shall so certify 
and shall cause certified copies of the 
petition, the cretificate and an authen- 
ticated copy of the act to be transmit- 
ted to the court of the responding 
state” (Section 11). The “responding 
state” is the one where jurisdiction may 
be obtained of the defendant or his 
property. The transmission of these 
papers will normally be by mail. 
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When the court of the responding 
state, to which Section 9 gives juris. 
diction, receives the papers mentioned, 
it is under the duties imposed by Sec. 
tion 12. It must docket the cause 
notify the official named in the act who 
is charged with the duty of carrying 
on the proceedings, set a time and a 
place for hearing and take the steps 
necessary to obtain jurisdiction of the 
defendant or his property. 

It is probable in many cases the de. 
fendant without a substantial defens 
will submit and obey any reasonable 
order of the court. Payments made 
under the order will be sent to the 
initiating judge for disbursement 
the plaintiff (Sections 16, 17). 

Let us suppose the defendant has : 
defense. The act is silent about plead- 
ings beyond the petition. But the ob- 
servance of due process would seem 
to require that the responding judge 
receive and file the defense. Further 
it is probable that procedural law in 
the responding state outside the ac 
will provide for a reply by the plain- 
tiff. If so, the responding judge mus 
forward a certified copy of the defens 
to the initiating judge, who then wil 
notify and give the plaintiff an oppor- 
tunity to reply. When a certified copy 
of the reply is forwarded to the re 
sponding judge, the pleadings are com- 
plete under the usual practice obtain- 
ing in most states. If further plead: 
ings are possible or necessary under 
the law of the responding state, the) 
may be had by the shuttling back ani 
forth of certified copies giving eat! 
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party his turn until the point where 
the procedural law of the responding 
state is satisfied. 


When pleadings are complete, in the 
conventional situation apart from this 
act, the case is then said to be ready 
for trial. But “trial” under the act 
will not take the form of offering vive 
voce evidence by each party and his 
witnesses. Rather evidence must be 
taken under oath in each court, tran- 
stibed and forwarded to the other 
court. The right to begin and to close 
will depend on procedure outside the 
act. Only when the responding judge 
is satisfied that the defendant is liable 
will he make his order. 

Two problems arise. What about 
the right of confrontation of witness 
and the cross-examination of witness- 
es? The right of confrontation exists 
only in criminal cases, and as this is the 
civil case, no further notice may be 
taken of it. The right to cross-ex- 
amination exists only when the witness 
is present at the trial or at least avail- 
able. The law of virtually every state 
has a battery of statutory substitutes 
when it is necessary to utilize the evi- 
dence of a witness outside the state. 
These are usually listed under such cap- 
tions as discovery, depositions, inter- 
rogatories and the like. Care must be 
taken to follow the statutory substi- 
tutes provided. The penalty would be 
reversal on appeal. 

When the responding judge makes 
an order for support, what are the 
means of enforcement? First of all, 
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every remedy existing under the law 
of the responding state is available. 
The remedies provided by the act 
are in addition to and not in substi- 
tution for other remedies (Section 3). 
To supplement these the act has spelled 
out some special means of enforcement. 
Section 15 provides that the defendant 
may be required to furnish recogni- 
zance in the form of a cash deposit or 
bond, to make payments at specified 
intervals, to report personally to the 
court and in case of violation to under- 
go the penalties for contempt. 


A word should be said about fees. 
Does the plaintiff have to pay filing 
fees in the initiating state and sup- 
ply to the initiating judge fees 
to be forwarded with the certified 
papers for filing in the responding 
state? The act says nothing about this 
question. Therefore the subject is gov- 
erned by law apart from the act. The 
practice has often been to insist on the 
fees ordinarily assessable. These vary 
from $4 to $15 and may be charged by 
each of the two states. In North Caro- 
lina, Pennsylvania and Washington 
fees vary from county to county. In 
California, Kansas and North Carolina 
some relief may be obtained by filing 
a certificate in forma pauperis. While 
this is the practice, nothing in the act 
requires it, and where waiver of fees 
is possible apart from the act, waiver 
of fees is possible under the act. 

The Uniform Law Commissioners 
have presently under consideration a 
possible amendment to make the prac- 
tice as to fees uniform in all states. 


AMERICAN BAR ASSOCIATION SECTION 


The publishers of Case and Comment donate this space to 
the American Bar Association to permit it to bring to our 
readers matters which the Association deems to be of interest 
and practical help to the general practitioner. 





Se from the forty- 


eight states, the District 
of Columbia, Alaska, Hawaii, 
Puerto Rico, the Virgin Is- 
lands, and Canada—more 
than 3,300 of them— 
swarmed into San Francisco 
for the 75th Annual Meeting 
of the American Bar Associ- 
ation. This is the third 
time that the Golden Gate 
City has played host to the 
American Bar—the Associa- 
tion held its 45th meeting 
there in 1922 and also its 62nd meet- 
ing in 1939. While the 75th Annual 
Meeting was not the largest in history 
—there were 4,172 lawyers in attend- 
ance at the 60th meeting in 1937 at 
Kansas City, and 4,029 in attendance 
at last year’s meeting in New York— 
this year’s meeting was certainly one 
of the best meetings ever held from 
all standpoints. 

San Francisco’s role as host city in- 
volved far more than merely furnish- 
ing the locus for the A.B.A. meeting. 
Under the direction of Roy A. Bron- 
son of San Francisco, general chairman 
of the meeting, local bar associations 
joined forces to more than successfully 
provide a comprehensive program of 
entertainment to accompany the more 
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New ABA President 
Robert G. Storey 
of Dallas, Texas 


serious aspects of the con. 
vention. Entertainment of 
all sorts—from visits to var- 
ious types of naval vessel 
and to the magnificent red 
woods in Muir Woods 
grand opera and fashion 
shows for the ladies—was 
present in superabundance 
Present always were such ex- 
otic pleasures for first time 
visitors as riding on the 
cable cars, cocktails at the 
“Top of the Mark” and an 
attempt to eat as many types of food 
as possible at the greatest number of 
San Francisco's many fine restaurants 

Present, too, in superabundance 
were great names in government, the 
legal profession, and the American Ba 
Association. Governor Warren of 
California welcomed the meeting a 
the opening session of the Assembl) 
on September 15th. At this session 
retiring A.B.A. President Howard L 
Barkdull delivered the annual Presi- 
dent’s address. His subject was “The 
Bar and the Public.” Among the dis 
tinguished visitors introduced wa 
J. A. Clark, CM.G., DS.O., Q.C., Im 
mediate Past President of the Canadian 
Bar Association, who delivered his 
Association's greetings. 
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Thous. 
on the 
tative, 


Publish 
files 0 
| The | 
Roch 





























ION 





ur 
est 
Tax Time Is Here! 

the con 
posers ...and so is the 1953 
tS tO var- 
ae Alexander Federal Tax Handbook 

C 

Wood 
previ Thousands of lawyers annually rely Why not add to your income also 


dies—wa: | on the ALEXANDER for authori- by using this step-by-step tax 


bundance | tative, concise tax information. guide this year? 


peng e Complete Regulation 111 with all amendments through 
ae July 1, 1952 

a the e Complete text of the Internal Revenue Code 

, 7 = © Typical business problems and solutions 

-S OF [00d 

umber of e Sample, filled-in forms 

estaurants 

bundance Examine the ALEXANDER free for 10 days. 
ment, the Simply clip and mail the coupon below. 

eel > Publisher: The Lawyers Co-operative Publishing Co. 


EF RE A RE ee ae eee - 
Assembly |! The Lawyers Co-operative Publishing Co. 
is session} | Rochester 14, New York 


1 
foward L | | an ! 
oat Tal Please send me, on arisk-free, 10-day examination basis, the 1953 , 
was “The 7 ALEXANDER Federal Tax Handbook. At the end of 10 days! , 
g the dis will remit $20.00 or return the book. ' 
BO ie oe it hes ke Sai , 
OC, In- I 
Canadian | NN iiiccsicinnhantnscsitissunbbhhbibisnitnbiastinsaasnnianitintnibinniianeisnia an \ 
vered his 


her distin- 





38 CASE AND 


The BOOKMASTER 


For Copying from 
Law Books. Saves 
typing hours—elim- 
inates errors Need- 
ed in every law office 
\ and library. Light — 
\ strong—folds when 


\\ not in use. In satis- 

factory use over the 

1) U.S Only $8.75 pre- 

paid. Ten-day free 

trial. Write for infor- 
mation today. 


BOOKMASTER COMPANY, 
1st Nat’] Bank Bldg., Miami, Okla. 





guished visitors were The Right Hon- 
orable Lord Justice Morris, C.B.E., 
M.C., of England, who addressed the 
Assembly meeting on September 18th, 
and Sir Godfrey Russell Vick, QC., 
Chairman of the General Council of 
the Bar, London, England. 


Among the other greats present, who 
made addresses at various times on 
various subjects were John Foster 
Dulles, Secretary of the Army Frank 
Pace, Jr., Chairman of the Atomic 
Energy Commission Gordon Dean, and 
Maryland Governor Theodore R. Mc- 
Keldin (the principal speaker at the 
A.B.A.’s dinner), and others too nu- 
merous to mention. Present also were 
most of the state Chief Justices (hold- 
overs from the meeting of their own 
conference, held just prior to the A.B.A. 
meeting), and other distinguished Fed- 
eral and State judges, Past Presidents 
of the A.B.A., noted law school deans, 
and outstanding trial lawyers in great 
profusion. 

But the 75th Annual Meeting was 
not all fun and distinguished visitors. 
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At its opening session the House of 
Delegates elected Robert B. Storey of 
Dallas, Texas, President of the Ameri. 
can Bar Association for the coming 
year. At the same time David F. Max. 
well, of Philadelphia, Pennsylvania, 
was named Chairman of the House 
At its annual dinner, held on the eve. 
ning of September 18th, the Associa. 
tion presented its highest award—the 
Gold Medal—to Harrison Tweed, of 
New York, for his outstanding service 
to the legal profession. And all the 
time the real, serious work of the con. 
vention was being done at the various 
Section and Committee meetings, some 
of which (along with the Conference 
of Chief Justices, the National Legal 
Aid Association, and the Executive Ses. 
sion of the National Association of 
Women Lawyers), started prior to the 
formal opening of the A.B.A. Annual 
Meeting. 

When the great exodus from the 
Golden Gate City started on the morn- 
ing of September 19th from the Ferry 
Building, the airport, and by car, all 
the distingushed visitors, the ABA 
officers, the Delegates, the Committee 
and Section chairmen and members, at: 
tending lawyers (and their wives, 
daughters, aunts and nieces who were 
lucky enough to accompany their men- 
folks to this momentous Annual Meet- 
ing) left gorged with the food of 
San Francisco’s fine restaurants, with 
the feeling that a great deal had been 
accomplished, and that a wonderful 
time had been had by all. 
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Unauthorized Practice of Law and 
Advice To The Lovelom 


Reprinted from Unauthorized Practice News 
e 


oo giving of dubious legal advice is by no means limited to bankers, 
realtors, accountants, insurance agents or others whose businesses 
border so closely upon the law that they may be expected to approach 
the line too closely and even cross it upon occasion, but of all places 
we recently found it raising its ugly head in the sacred columns of the 
daily press devoted to solving the problems of those who have loved 
not wisely but too well . One of these anxious inquirers recently wrote: 


“DEAR MISS ——————:_ A pal of mine, a likeable young fellow of 30, 
is going out with a woman 10 years his senior—a married woman who has not 
lived with her husband for three years. I maintain it is not the correct thing 
to do. He can see no harm in it and asks my reasons for objecting. I don’t 
seem to be able to find words to explain my aversion. I only know that it is 
against my way of thinking.” 


In answering the inquiry it was first pointed out that if the woman 
were living with her husband it would certainly be very wrong to pay 
her any attentions which might tend to win her heart away from her 
lawful mate and fill him with jealousy. That this is good, sound, healthy 
advice no one would deny, but the concluding sentence of the advice 
establishes an entirely new principle in the law of domestic relations 
which will come somewhat as a shock to the profession. It reads: 


“But when a woman has been separated from her husband for three years 
she automatically takes on the status of a divorcee and there is no reason why any 
man should not pay her attention if he wishes to.” (Emphasis supplied ) 


It would seem that those lawyers who depend largely upon divorce 
fees for a livelihood have done a pretty good job of concealing from 
the public the economies that can be effected through these automatic 
divorces, but alas the secret is now out and no doubt there will be many 
readers of the column who will be irresistibly charmed by the simplicity 
of this method of severing marital ties. 


























Accident Insurance — being “acci- 
dentally thrown from” vehicle. Re- 
covery under a limited coverage acci- 
dent policy providing insurance for, 
among other risks, disablement “by be- 
ing accidentally thrown from” an au- 
tomobile, was sought in Jones v. Fed- 
eral Life Insurance Co., — Colo —, 
234 P2d 615, 24 ALR2d 1450, by the 
insured, whose injury was sustained 
while riding in the rear seat of an au- 
tomobile when the car struck a pile 
of dirt and threw the insured against 
the inside top of the car. 


A summary judgment in favor of the 
defendant insurer was affirmed by the 
Supreme Court of Colorado, in Banc, 
which, in an opinion by Chief Justice 
Jackson, held that the insured must 
be thrown outside the vehicle to come 
within the coverage of the policy. 

The “Scope of clause of insurance 
policy covering injuries sustained from 
being ‘accidentally thrown from’ a ve- 
hicle” is discussed in the appended an- 
notation in 24 ALR2d 1454. 


Adoption of Child — sufficiency of 
parent’s consent. Vacation of an in- 
terlocutory decree naming petitioners 
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as adoptive parents was sought by the 
natural mother in the adoption pro- 
ceedings in Petition of Foley, 123 Colo 
533, 232 P2d 186, 24 ALR2d 1123 
Without fraud, duress, or undue in- 
fluence, the natural mother, a minor, 
had given written consent to the adop- 
tion and a waiver of notice of subse. 
quent adoption proceedings, but there 
was no compliance with statutes re- 
quiring that consent be “subscribed 
and sworn to before a person 
authorized by law to administer an 
oath,” and that notice by personal serv- 
ice or publication of the pendency of 
the adoption proceedings be given to 
the person whose consent is necessary. 
Another statute provided that “the 
minority of a natural parent shall not 
be a bar to such parent’s consent to 
adoption.” 

A judgment vacating the interlocu- 
tory adoption decree was affirmed by 
the Supreme Court of Colorado, en- 
Banc, in an opinion by Chief Justice 
Jackson, which held that the consent 
in the absence of a person authorized 
to administer an oath was ineffective; 
and that the statute which authorized 
a natural parent, who is a minor, © 
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consent to adoption did not authorize 
a minor to waive the notice required 
by statute. 

A discussion of “Sufficiency of par- 
ent’s consent to adoption of child” will 
be found in the appended annotation 
in 24 ALR2d 1127. 


Automobile Accidents — by blow- 
out or tire failure. In Otto v. Sellnow, 
233 Minn 215, 46 NW2d 641, 24 ALR 
2d 152, was a negligence action by a 
guest in an automobile which went out 
of control when a tire blew out. The 
accident occurred in the daytime on 
a hard-surface highway; visibility was 
good; and the speed of the car was 
from fifty to fifty-five miles per hour. 
There were three persons in the front 
seat of the car. The car, including the 
tires, had been checked a day or two 
before. The tires, purchased from a 
mail-order concern, had been driven 
3,000 to 4,000 miles, and the mechanic 
who towed the car away after the acci- 
dent testified that they were in good 
condition. There was a verdict for 
the plaintiff. 

On appeal the Minnesota Supreme 
Court, in an opinion by Justice Gal- 
lagher, held the evidence insufficient to 
sustain the verdict. 

The sole cause of the accident was 
obviously the blowout which the court 
regarded as unavoidable. 

The appended annotation in 24 
ALR2d 161 discusses the question of 
the liability of the driver or owner of 
a motor vehicle for an accident oc- 
casioned by the blowout of a tire, or 
by a tire failure of some other kind. 
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Bills and Notes — defense of in. 
sanity. 
Sansone, 11 NJ Super 390, 78 A2d 441, 
24 ALR2d 1374, recovery on a promis. 
sory note was sought by the holder 
against the purported maker. The note 
was executed as a part of a conditional 
sale contract, to which it referred, by 
one who was insane at the time of its 
execution. The holder was a bona fide 
transferee for value and without notice 
of the insanity or any facts indicating 
the same. The subject matter of the 
sale was not a necessity and was not 
used by the purchaser who offered to 
return the same. 

A judgment for the defendant was 
affirmed by the Superior Court of New 
Jersey, Appellate Division, in an opin- 
ion by Jayne, J. A. D., which held an 
insane person to be incapable of enter- 
ing into a valid contract, the instru- 
ment to be void ab initio, and there- 
fore not a negotiable instrument sub- 
ject to the provision of the Negotiable 
Instruments Law that “a holder in due 
course holds the instrument free from 
any defect of title of prior parties, and 
free from defenses available to prior 
parties among themselves.” 

The “Insanity of maker, drawer, or 
indorser as defense against holder in 
due course” is discussed in the append- 
ed annotation in 24 ALR2d 1380. 


Bulk Sales Law — effect of failure 
to comply with. The seller of a busi- 
ness free and clear of encumbrances 
refused the purchaser’s demand that he 
comply with the bulk sales law. The 
Texas Court of Civil Appeals held, in 
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Ashton v. Leysen (Tex Civ App), 
237 SW2d 713, 24 ALR2d 1027, that 
this was a failure to perform entitling 
the purchaser to return of his escrow 
deposit. The opinion was written by 
Justice Cramer. 

The appended annotation in 24 ALR 
2d 1030 deals with the right of a 
purchaser of a business or of goods in 
bulk to decline performance of his 
contract to purchase on the ground of 
the seller's failure to comply with the 
bulk sales law. 


Buyer’s Breach of Contract — 
measure of damages. Damages for re- 
pudiation of a contract to purchase 
a road-paving machine were sought 
in Nelson Equipment Co. v. Harner, 
191 Or 359, 230 P2d 188, 24 ALR2d 
999, an action by the seller, who was 
an agent of the manufacturer. An or- 
der blank, signed by the buyer on Oc- 
tober 3, and by the seller on October 
4, contained provisions for the con- 
tract’s effectiveness upon acceptance at 
the home office of the seller, for the 
tight of cancelation before January 1, 
and for delivery during the first part 
of April. It was agreed by the par- 
ties that the price to be paid should 
be that fixed by the manufacturer. 
Such price was so fixed on January 24, 
and formal notification thereof was sent 
to the buyer immediately. Notwith- 
standing numerous conversations be- 
tween the parties relative in part to the 
time of delivery, in which the seller 
tendered earlier delivery pursuant to 
requests of the buyer, the buyer gave 
no intimation of a repudiation until 
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March 28 when the seller was pre- 
paring to make delivery. 

Judgment on a directed verdict for 
the plaintiff was affirmed by the Su- 
preme Court of Oregon which, in an 
opinion by Chief Justice Brand, held 
that the order signed by defendant con- 
stituted an offer, that the tender of 
earlier delivery did not constitute a 
counteroffer, that the offer was ac- 
cepted by plaintiff's signature subject 
to the duty to inform the defendant, 
and that it was conclusively established 
by the evidence that the parties mu- 
tually considered the offer to be out- 
standing when it was accepted and con- 
firmed in writing by the seller. 

Damages sustained by plaintiff were 
held to be properly measured by the 
discount allowed him by the manufac- 
turer, notwithstanding a statute fixing 
the measure of a seller's damages for 
nonacceptance of the goods as “the 
difference between the contract price 
and the market or current price,” since 
the statute provided for such measure 
of damages “where there is an avail- 
able market for the goods in question” 
and “in the absence of special circum- 
stances showing proximate damage of 
a greater amount.” 

The subject of the appended annota- 
tion in 24 ALR2d 1008 is “Measure 
of damages for buyer’s breach of con- 
tract to purchase article from dealer 
or manufacturer's agent.” 


Claim Against Government — in- 
terest on. Recovery against a munic- 
ipal corporation of a balance alleged to 
be due on a contract for the purchase 
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of power cable was sought in Depart- 
ment of Water and Power v. Okonite- 
Callender Cable Co., 181 F2d 375, 24 
ALR2d 917, an action by the seller. 
Under an escalator clause contained in 
specifications prepared by the munic- 
ipal corporation, submitted to bidders, 
and incorporated in the contract, the 
price for future deliveries was based 
upon wholesale price indexes compiled 
by the United States Department of 
Labor for a group of metals and metal 
products, including lead and copper, 
of which the cables were manufactured. 
The price increment for lead and cop- 
per was considerably greater than for 
the metal group as a whole, and the 
question arose whether the contract re- 
ferred to the price index for the former 
or latter. Conflicting evidence bear- 
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ing on the proper interpretation of the 
contract was introduced. 

A judgment for the plaintiff based 
upon an interpretation of the escalator 
clause as referring to the price indexes 
for lead and copper, and including an 
award of interest on the unpaid balance 
from the due date of the obligation, 
was affirmed, except as to the award 
of interest, by the Ninth Circuit, in 
an opinion by Circuit Judge Pope, 
which held that evidence designed to 
resolve the ambiguity in the contrac 
was properly admitted, that the mean- 
ing intended thereby became a ques. 
tion of fact for determination by the 
trial court sitting without a jury, and 
that the trial court’s interpretation was 
a reasonable one. On the other hand, 
the court rejected plaintiff's contention 
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that the California rule precluding re- 
covery of interest against a municipal 
corporation for a period prior to judg- 
ment, in the absence of a contractual 
or express statutory provision there- 
for, was inapplicable to an obligation 
arising out of the performance of a 
proprietary, as distinguished from a 
governmental, function. 

The extensive appended annotation 
in 24 ALR2d 928 presents and evalu- 
ates the positions of the authorities de- 
fining liability of a governmental unit 
to pay interest, upon recovery against 
it in litigation, absent a contract or 
statute providing for allowance of in- 
terest. 


Collective Labor Contract — ar- 
bitration provisions, Vacation or mod- 
ification of an award of arbitrators ap- 
pointed pursuant to a collective labor 
contract was sought in Thomasville 
Chair Co. v. United Furniture Work- 
ers, 233 NC 46, 62 SE2d 535, 24 ALR 
2d 747, a proceding by the employer, 
who claimed that the award was not 
within the scope of the agreement and 
that the arbitrators exceeded their pow- 
ers. The agreement specifically pro- 
vided that any dispute as to interpre- 
tation or application of its terms might 
be submitted to arbitration, but that 
the arbitrators should have no power 
to add to or take away from its terms. 
The dispute involved the question 
whether provisions of the contract for 
time and a half pay for hours worked 
over forty hours per workweek, for 
two holidays at Christmas time, and for 
holidays to be considered as eight hours 
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worked for the purpose of computing 
Overtime were to be interpreted x 
meaning that sixteen hours of Chrig. 
mas holiday time should be regarded 
as hours worked where Christmas day, 
falling on a Sunday, was designated by 
the employer as one of the holidays, 
A judgment sustaining finding of the 
board of arbitrators in favor of such 
interpretation was affirmed by the $v. 
preme Court of North Carolina which 
in an opinion by Justice Devin, held 
that the arbitrators acted within the 
terms of the agreement and of the par. 
ticular grievance submitted to them, 
and did not exceed their powers. 
“Matters arbitrable under arbitration 
provisions of collective labor contract’ 
is the subject of the extensive appended 
annotation in 24 ALR2d 752. 


Corporate Assets — purchase by 
officer. Avoidance of a sale of realty 
by an eleemosynary corporation con- 
ducting a public hospital to one of its 
trustees was sought in Gilbert v. Mc. 
Leod Infirmary, 219 SC 174, 64 SE2d 
524, 24 ALR2d 60, by dissenting trus- 
tees. Relief was sought on the bases, 
among others, of attendance and actiy- 
ity of the purchasing trustee and of his 
attorney and business associate, another 
trustee, at meetings called for consid- 
eration of the transaction; of the hasty 
and irregular manner in which the 
transaction was considered and consum- 
mated; and of inadequacy of the pur- 
chase price. It appeared that the pur- 
chasing trustee was not guilty of fraud 
or fraudulent intent and abstained from 
voting on resolutions for the sale, al- 
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though his business associate trustee 
did so vote. 

A judgment dismissing the com- 
plaint was reversed by the Supreme 
Court of South Carolina, in an opinion 
by Justice Stukes, which held the sale 
subject. to avoidance because of the 
failure of the purchasing trustee to 
measure up to the high standard re- 
quired by the law of one in his fidu- 
ciary relation to the hospital, in that 
the sale did not appear to be the re- 
sult of the untrammeled reason and 
judgment of disinterested members of 
the board of trustees, and that, in any 
event, the evidence was insufficient to 
satisfy the purchasing trustee’s burden 
of proof of full disclosure, payment of 
full value, and absence of imposition 
upon the corporation. 

The extensive appended annotation 
in 24 ALR2d 71 discusses whether and 
under what circumstances a corporate 
officer has the right to purchase corpo- 
rate assets from the corporation. 


Damages — fraud in procurement 
of services, etc. Hanlon v. MacFadden 
Publications, 302 NY 502, 99 NE2d 
546, 24 ALR2d 733, was an action by 
an employee against his employer for 
fraud. The employee, an advertising 
manager, worked on a bonus arrange- 
ment of 2 per cent commission. In 
1944 this was cut to 4 of one per cent, 
allegedly due to pressure from the Sal- 
ary Stabilization Board, which the em- 
ployer said it desired to placate. The 
employee was told to “keep his shirt 
on,” and that the employer would fight 
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the case before the Board. This was 
never done, and the employee learned 
afterwards that the whole story was 
false. In the meantime, he had contin- 
ued to work at the lower commission 
rate, until he finally left three years 
later. 


In an opinion by Justice Conway, 
the Court of Appeals of New York 
held that the employee suffered damage 
sufficient to sustain the action for de- 
ceit. The measure of damages was held 
to be the difference between the true 
value of his services (which the jury 
found to be the old 2 per cent commis- 
sion rate) and the price he actually re- 
ceived for them. 


“Measure of damages for fraudu- 
lently procuring services at lowered 
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rate or gratuitously” is discussed in the 
appended annotation in 24 ALR2d 
742. 


Divorce or Separation — insanity 
as ground. Under California statutes 
permitting a divorce on the ground of 
incurable insanity, the petitioner in 
Dribin v. Superior Court, 37 Cal2d 
345, 231 P2d 809, 24 ALR2d 864, 
a mandamus action, had brought a suit 
for divorce. The petitioner alleged 
and introduced evidence to show that 
his wife was incurably insane and con- 
fined in a state hospital in Minnesota. 
The trial court ordered the suit off the 
calendar for failure of the petitioner to 
allege, in accordance with the divorce 
statute, that he had the means to sup- 
port his insane spouse for her life ex- 
pectancy. The petitioner then, on the 
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ground that the statutory provision ge 
quiring proof of financial ability » 
support the insane spouse was uncon. 
stitutional and had no application tog 
nonresident insane spouse, sought a 
writ of mandamus in the instant action 
to require the trial court to restore the 
divorce suit to the calendar. 

The Supreme Court of California, in 
an opinion by Justice Schauer, held that 
the financial responsibility provision of 
the divorce statute was arbitrary and 
unconstitutional, but that this provi- 
sion was severable from the rest of the 
statute. The court held that the provi- 
sion requiring proof of the confinement 
of the insane spouse within the state 
for a period of at least three continuous 
years immediately preceding the di- 
vorce action was not a wholly arbitrary 
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requirement and was constitutional, 
and that therefore mandamus would be 
denied because the complaint on its 
face showed that the insane spouse was 
confined outside the state. 


The appended annotation in 24 ALR 
2d 873, entitled “Insanity as substan- 
tive ground of divorce or separation,” 
supersedes an earlier annotation on the 
question. 


Dust — as nuisance. An injunction 
against the operation of an asphalt 
mixing plant was sought in Hofstetter 
v. Myers, 170 Kan 564, 228 P2d 522, 
24 ALR2d 188, by owners of nearby 
homes, principally on the theory that 
the dust arising therefrom constituted 
a nuisance. 


A judgment granting a permanent 
injunction was reversed by the Supreme 
Court of Kansas which, in an opinion 
by Justice Price, held that a given 
amount of dust in one locality might 
well be considered a nuisance, and not 
so in others, depending upon the partic- 
ular facts and circumstances, and that 
the circumstances of the case sub jodice, 
as contained in the findings of fact by 
the court were not sufficient to support 
its conclusion of law that the instant 
Operation constituted a nuisance, par- 
ticularly in view of the finding th-- 
the plaintiffs were “inconvenienced” by 
the dust and the absence of a finding 
that they suffered actual damage to 
their persons and property. 

The appended annotation in 24 ALR 
2d 194 collates the cases passing on the 
question as to whether dust, including 
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sawdust, marble dust, and other forms 
of dust and dirt, resulting from the op 
eration of a particular business, or from 
any other cause, constitutes a nuisance, 


Engagement Gifts — rights when 
marriage does not ensue. Upon anen. 
gagement to marry gifts were made, in- 
cluding an engagement ring and mis. 
cellaneous personal effects. The en- 
gagement was afterwards broken. 

In Gikas v. Nicholis, 96 NH 177, 
71 A2d 785, 24 ALR2d 576, the New 
Hampshire Supreme Court, in an opin- 
ion by Justice Kenison, held that the 
ring could be recovered back, but not 
the other property. 


The appended annotation in 24 ALR 
2d 579 brings together the cases that 
deal with the effect of cancelation, re- 
pudiation, or frustration of an engage- 
ment to marry on property rights in 
things, money, or land given to one or 
both of the engaged parties. Most of 
the cases concern presents between the 
plighted parties themselves; but there 
are included those where the gift was 
from a third person to one or both of 
the betrothed parties. 


Fire — liability for spread. Dam- 
ages for destruction of plaintiff's build- 
ing by fire were sought in Boynton v. 
Fox Denver Theaters, 121 Colo 227, 
214 P2d 793, 24 ALR2d 235. The 
fire was claimed by plaintiff to have 
spread from the intentional burning 
of trash by defendant in the rear of his 
nearby premises. The first cause of 


action stated in plaintiff's complaint 
was based on the theory of a private 
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nuisance; the second, on the theory of 
negligence. 

Dismissal of the first cause of action 
and judgment on a verdict for defend- 
ant on the second cause of action were 
afirmed by the Supreme Court of Colo- 
rado, in Department, in an opinion by 
Justice Moore, which held that the 
burning of the trash was not negligence 
per se and that, to become actionable, 
the defendant must have been negli- 
gent either in kindling or controlling 
the fire. The first cause of action was 
regarded as properly dismissed because 
of the absence of allegations of negli- 
gence or of the violation of any ordi- 
nance or statute, and the verdict for 
defendant on the second cause of ac- 
tion as sustained by the evidence. 

The extensive appended annotation 
in 24 ALR2d 241 covers in detail “Lia- 
bility for spread of fire purposely and 
lawfully kindled.” 


Food or Drink — warranty, whole- 
someness or fitness. The plaintiff in 
Davis v. Radford, 233 NC 283, 63 
SE2d 822, 24 ALR2d 906, as admin- 
istrator, sued a retail druggist for dam- 
ages for breach of an implied warranty 
of wholesomeness in the sale to the 
plaintiff's intestate of a salt substitute 
which it was alleged contained poison- 
ous ingredients and caused the death 
of the intestate. The retailer in his an- 
swer alleged that he had purchased the 
patented bottled product from a whole- 
sale druggist with an implied warranty 
that it was suitable for human con- 
sumption, and that the wholesaler was 
primarily liable for any damages which 
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the plaintiff might recover from the 
retailer. The retailer accordingly 
prayed that the wholesaler be made a 
party to the action and the wholesaler, 
after being made a party defendant and 
served with summons, demurred to the 
answer and cross-complaint on the 
grounds that it did not state a cause 
of action against the wholesaler and 
that there was a misjoinder of parties 
and causes of action. The demurrer 
was overruled and the wholesaler ap- 
pealed. 

The Supreme Court of North Caro- 
lina, in an opinion by Justice Devin, 
affirmed the overruling of the demur- 
rer, holding that the wholesaler was 
primarily liable for the damages which 
might be recovered by the plaintiff and 
that the retailer's allegations were suf- 
ficient to bring in the wholesaler as 
a party defendant. 

The appended annotation in 24 ALR 
2d 913 discusses “Right of retailer sued 
by consumer for breach of implied war- 
ranty of wholesomeness or fitness of 
food or drink, to bring in as a party 
defendant the wholesaler or manufac- 
turer from whom article was procured.” 


Fraudulent Conveyance — defend- 
ant in action to set aside. A tort claim- 
ant sought by a suit in equity to set 
aside conveyances of realty made by the 
alleged tortfeasor. The three deeds, 
executed during the pendency of the 
tort claimant’s action to recover dam- 
ages in a substantial amount, were 
made respectively to the grantor’s wife 
and children, to the grantor’s brother, 
and to the grantor's brother-in-law and 
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sister-in-law. The grantees were 
served with process but no service of 
process upon the grantor was effected. 
A hearing before a special commission- 
er and a confirmation of his report in 
favor of the plaintiff took place before 
acquisition of jurisdiction over the 
grantor who, however, subsequently 
made a general appearance prior to a 
hearing of the case de novo in open 
court. 


In Mullens v. Frazer, — W Va —, 
59 SE2d 694, 24 ALR2d 380, a de- 
cree setting aside the conveyances was 
affirmed in part and reversed in part 
by the Supreme Court of Appeals of 
West Virginia which, in an opinion 
by Justice Riley, held that the tort 
claimant was entitled to maintain the 
suit even before reduction of his claim 
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tion in 24 ALR2d 395. 
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Improvements — measure .of re- 
covery. One who married the occu- 
pant of property after she had conveyed 
her interest therein to one of her chil- 
dren, who were the co-owners, erected 
a house on a part of the property, 
paid public improvement assessments, 
and lived there both before and after 
her death, paying the taxes and rent- 
ing a part of the premises. 

In Meyers v. Canutt, — Iowa —, 
46 NW2d 72, 24 ALR2d 1, the Iowa 
Supreme Court (in an opinion by 
Justice Garfield, with four judges dis- 
senting) his action to quiet title 
against one claiming in the right of 
the children, held that he had failed 
to establish title by adverse possession, 
but was entitled under the occupying 
claimants act to compensation for im- 
provements. The measure of such 
compensation was held to be their cost 
where not more than the enhancement 
of the value of the property, rather 
than the excess of the value of the 
property as improved over its value 
unimproved. 

The extensive appended annotation 
in 24 ALR2d 11 is entitled “Measure 
and items of recovery for improve- 
ments mistakenly placed or made on 
land of another.” 


Insurance — fraud of  imsured’s 
agent. Bockser v. Dorchester Mutual 
Fire Insurance Co., — Mass —, 99 NE 
2d 640, 24 ALR2d 1215, was an ac- 
tion on fire insurance policies. The 


policies, in the Massachusetts standard 
form, provided that they “shall be 
void if the insured shall make any 
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attempt to defraud the company eth 
before or after the loss.” The evidence 
showed that the insured hired a pub. 
lic adjuster and entrusted to him th 
whole matter of taking care of th 
details and adjusting the loss. The eyi- 
dence also showed that this adjuster 
had attempted to defraud the defend. 
ants by raising bills for labor and ma. 
terials previously furnished for the 
plaintiff. There was no evidence of 
personal fraud on the part of th 
plaintiff. Verdicts were rendered for 
the plaintiff and the defendants ex. 
cepted to the denial of their motion 
for directed verdict. 

The Supreme Judicial Court of Mass. 
achusetts, in an opinion by Justice 
Wilkins, sustained the exceptions and 
entered judgment for the defendants. 
The appellate court held that the at- 
tempted fraud of the insured’s adjust- 
er was binding on the insured and for- 
feited his rights under the policies. 

The appended annotation in 24 ALR 
2d 1220 discusses the question whether 
and when an insured is bound by the 
fraud or misrepresentation of his agent 
occurring after loss under an insur- 
ance policy containing a_ provision 
avoiding the contract for fraud or at- 
tempted fraud of the insured. 
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tained a portion of the purchase mon- 
ey pending receipt of the abstract and 
deed, and who had taken possession 
of the premises but raised objection 
to the abstract. Under the contract 
of sale the vendor agreed to furnish 
a merchantable title: The abstract re- 
cited title in the vendor under the 
guardian’s deed made pursuant to a 
decree in proceedings in which ap- 
peared an order for personal service 
of notice upon the minor, a return 
showing service on the guardian, and 
a recital in the decree that the minor 
had been served with notice as re- 
quired by the court’s order. 


A decree dismissing the cross peti- 
tion was affirmed by the Supreme Court 
of Iowa, which, in an opinion by Jus- 
tice Hays, held that the recital in the 
judgment of a jurisdictional fact could 
be impeached in a collateral proceed- 
ing because of its contradiction by the 
record itself showing a failure to serve 
notice on the minor as required by the 
order of court, and that the question 
whether such defect rendered the 
guardian's deed void or merely void- 
able was immaterial, since it was such 
as to reasonably cause a purchaser of 
the property to anticipate litigation, 
and thereby render the title not mer- 
chantable. 

The appended annotation in 24 ALR 
2d 1306, entitled “Marketability of title 
derived from or through, or affected 
by possible claim of, infant,” super- 
sedes an earlier annotation on the same 
general subject. 
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Party Wall — increase of height. 
A declaratory decree defining the 
rights of adjoining property owners 
as to a party wall and an injunction 
to restrain defendant from increasing 
its height were sought in Sorensen v. 
J. H. Lawrence Co., — Md —, 79 A2d 
382, 24 ALR2d 1047. The party wall 
had been established by an agreement 
which was an outgrowth of a dispute 
as to an encroachment by defendant's 
building. The agreement contained no 
express provision as to the height of 
the wall, but did declare “that the said 
wall so erected shall be and remain 
forever hereafter as now erected a par- 
ty wall for the joint use . . . of 
the parties.” 


A decree declaring the absence of 
a restriction as to height and denying 
an injunction was affirmed by the Court 
of Appeals of Maryland which, in an 
opinion by Justice Delaplaine, held that 
an increase in the height of a party 
wall, not impairing its strength or in- 
juring the adjoining property, could 
properly be made by one party with- 
out the consent of the other, unless 
restricted by statute or agreement; and 
that the clause of the agreement above 
set forth referred to the location of the 
wall and was not intended to restrict 
its height. 

The appended annotation in 24 ALR 
2d 1053 deals with the question of 
the right to increase the height of 
a party wall, whether the right is ex- 
pressly given by a party wall agree- 
ment or a statute. 
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Railroad Crossing Flagman — 
duty to maintain. Damages for per- 
sonal injuries sustained by one await- 
ing a bus when an automobile swerved 
off the road to avoid collision with a 
train at a city railroad crossing were 
sought in Tanzi v. New York Central 
Railroad Co., 155 Ohio St 149, 98 
NE2d 39, 24 ALR2d 1151, an action 
against the motorist and the railroad 
company. No statutory duty as to 
grade crossing warnings was violated 
by the railroad, but there was evidence 
that the motorist knew of the cus- 
tom of the railroad to provide extra- 
statutory warnings by flagmen at the 
crossing. The evidence was conflict- 
ing as to the questions whether a flag- 
man was in the street with his lantern, 
and whether the crossing which was 
lighted by a street light was occupied 
by the train, when the motorist was a 


“Of all the times to stop me 
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substantial distance from the crossing 
It appeared as a matter of law that the 
motorist was negligent and that such 
negligence was a proximate cause of 
the injury. 

Judgment on a verdict against the 
defendant railroad was reversed by the 
Supreme Court of Ohio, in an opinion 
by Justice Taft, on the ground that in 
view of the doubt raised by the evi. 
dence as to the railroad’s negligence 
and the injury as a proximate result 
thereof and the absence of doubt a 
to the motorist’s negligence and the in- 
jury as a proximate result thereof, the 
exoneration of the motorist showed the 
verdict not to have been the product 
of reasonable minds. On the other 
hand, the railroad’s motion for a di- 
rected verdict was held properly de- 
nied in view of the conflicting evi- 
dence. It was held that, even though 
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the railroad was not under a duty to 
provide extrastatutory warning by 
flagmen where the crossing was not 
unusually hazardous, negligence could, 
under the circumstances of the case, 
properly be based upon the absence 
of such flagmen where it appeared that 
the motorist knew of the custom of the 
railroad to give such warning. 

The appended annotation in 24 ALR 
2d 1161, entitled, “Duty of railroad 
company to maintain flagman at cross- 
ing, supplements earlier annotations 
on the point. 


Res Ipsa Loquitur — fall of ceil- 
ing, etc., in public resort. A patron 
: in a moving-picture show was injured 
‘by the fall of plaster from the ceiling. 
The action in Allen v. Shreveport 
Theatre Corp., 218 La 1008, 51 So2d 
607, 24 ALR2d 637, was against the 
proprietor of the show. The plain- 
tiff's pleading alleged that the circum- 
stances of the accident were better 
known to the defendant than to him. 
The defense was that the defendant 
was not the owner of the building but 
merely a lessee, and that by statute the 
duty of repair was on the lessor. This 
theory. was relied on also as preclud- 
ing the application of the doctrine of 
res ipsa loquitur. These contentions 
were upheld in the lower courts, and 
the action dismissed. 

The Louisiana Supreme Court, in an 
opinion by Justice Le Blanc, disagreed 
with this line of reasoning, and upheld 
the plaintiff's cause of action. The de- 
fendant’s duty was held to arise out 
of the contractual relation between him 
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and his patron, rendering entirely jy. 
relevant the question of the statutory 
duty to repair. The case was held , 
be a proper one for the application o 
the doctrine of res ipsa loquitur, whic 
also was not to be denied application 
merely because the defendant was ; 
lessee and under no statutory oblig: 
tion to make repairs. 

The appended annotation in 24 ALR 
2d 643 discusses the question whether 
upon proof of an injury from the fil 
of an object or substance from the ceil 
ing of a place of public resort, a pre 
sumption or inference of negligence 
arises; or, in legal terminology, wheth. 
er the doctrine of res ipsa loquitur may 
be applied to such circumstances. 


Revocation of Will — by adoption 
of child. A testatrix by her will gave 
her husband $5, bequeathed the rest of 
her estate to her mother, and made no 
reference to a child or to the contem- 
plated adoption of a child. Subsequent 
to the execution of the will, the tes. 
tatrix and her husband had legally 
adopted a minor child. The will wa 
offered for probate and the surviving 
husband filed a caveat on the ground 
that the adoption of the child had re. 
voked the will by implication. The 
lower court sustained a motion to strike 
the caveat and allowed the probate of 
the will. The husband excepted 


that judgment. 

In Thornton v. Anderson, 207 G 
714, 64 SE2d 186, 24 ALR2d 1079, 
the Supreme Court of Georgia, in an 
opinion by Justice Candler, reversed 
the judgment of the lower court and 
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held that under the Georgia adoption 
and inheritance statutes, the will was 
revoked by the adoption of the child. 

The subject of the appended annota- 
tion in 24 ALR2d 1085 is “Adoption 
of child as revoking will.” 


Sales — provision for return of 
coods, etc., waiver of. On a sale of 
heavy reconditioned sawmill machin- 
ery the contract provided that if the 
machinery was rejected the buyer 
would promptly redeliver it to the 
seller, and that a retention of the 
property for thirty days should consti- 
tute an acceptance and void all war- 
ranties. The machinery was found 
defective, and the buyer complained 
by letter to the seller. The seller re- 
plied, virtually confessing its fault and 
in effect authorizing the buyer to have 
the machinery repaired locally, to 
avoid the expense of reshipment. All 
this was done within the thirty-day 
period. 

In an opinion by Justice Stukes, the 
Supreme Court of South Carolina held 
in Branyan & Peterson v. Fairfax Man- 
ufacturing Co., 219 SC 300, 65 SE2d 
229, 24 ALR2d 713, that under these 
circumstances, the buyer was under no 
duty to return the property within the 
thirty days, the seller having waived 
the requirement of the contract in this 
regard. The general rule was stated 
to be that where the seller holds out 
encouragement to the buyer that a 
defective article will be made as war- 
ranted the latter is justified in post- 
poning its return. 
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A “Seller's waiver of sales contract 
provision limiting time within which 
buyer may object to or return goods 
or article for defects or failure to 
comply with warranty or representa- 
tions” is discussed in the appended 
annotation in 24 ALR2d 717. 


Sexual Psychopaths — statutes re- 
lating to. Prevention of a proceeding 
under a statute providing for the de- 
tention and treatment of criminal sex- 
ual psychopaths was sought in State ex 
rel. Sweezer v. Green, 360 Mo 1249, 
232 SW2d 897, 24 ALR2d 340, an 
original action in prohibition. The 
statute authorized a hearing before a 
jury to determine the mental status of 
a person “Charged with a criminal 
offense” and appearing to be a criminal 
sexual psychopath, upon petition of the 
prosecuting attorney, the production 
of prima facie proof of propensities 
to the commission of criminal sex of- 
fenses, and the report of a medical 
examiner. The relator was charged 
with an assault upon a female, alleged 
to have been committed prior to the 
effective date of the statute. 

A provisional rule in prohibition was 
discharged by the Supreme Court of 
Missouri, in Banc, in an opinion by 
Justice Conkling, which held that the 
statutory proceeding was a civil in- 
quiry and not criminal in character, 
and denied the relator’s contentions 
that the act applied only to persons 
charged with a sexual criminal of- 
fense, and violated the constitutional 
prohibitions of ex post facto criminal, 
or retrospective civil, laws; of self- 
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incrimination in a criminal cause; and 
of the taking of liberty or property 
without due process of law. The police 
power of the state was held to author- 
ize enactment of the statute for the 
protection of its citizens and the sexual 
psychopaths themselves. 


“Statutes relating to sexual psycho- 
paths” are discussed in the appended 
annotation in 24 ALR2d 350. 


Soldiers’ and Sailors’ Civil Relief 
Act — instalment contract provisions. 
An injunction restraining a landlord 
from interfering with the possession of 
a tenant was sought in Cox v. Mc- 
Gregor, 330 Mich 260, 47 NW2d 87, 
24 ALR2d 1067, bill filed on behalf 
of a tenant in the armed services. The 
original lease was for a term of sixteen 
months at a stipulated monthly rental 
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and contained an option to purchase x 
any time before expiration of the leag 
The lease was renewed by writte 
agreement for a term of one year, afte 
which the landlord accepted rent from 
the tenant’s representative who held 
over and who thereafter sought to ex. 
ercise the option which was claimed 
by plaintiff to be in full force and effec 
under the provisions of the Michigan 
and Federal Soldiers’ and Sailors’ Re. 
lief Acts. 


A decree adjudging the continued 
existence of the option was vacated 
by the Supreme Court of Michigan 
which, in an opinion by Justice Bush. 
nell, held that a tenancy from month 
to month was created by holding over 
after termination of the lease and te. 
newal periods, that the unexercised 
option to purchase terminated with 


“Now get over to the courtroom and win that case!” 
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the termination of the lease and was 
not available to plaintiff as a tenant 
from month to month, and that the 
Soldiers’ and Sailors’ Relief Acts were 
inapplicable because of the absence of 
a contract to purchase and of the pay- 
ment thereon of any deposit or instal- 
ment. 

The title of the appended annotation 
in 24 ALR2d 1074 is “Construction of 
§§ 301 and 700 of Soldiers’ and Sailors’ 
Civil Relief Act of 1940, as amended, 
relating to instalment contracts for 
purchase of property.” 


Statute of Limitations — estoppel 
to rely on. In Carruth v. Fritch, 36 
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Cal2d 426, 224 P2d 702, 24 ALR2d 
1403, the injured person sought res- 
cission of a release from a cause of 
action to recover damages for personal 
injuries sustained in an automobile ac- 
cident, and recovery of such damages. 
The defendants’ demurrer to the com- 
plaint was based upon the failure to 
allege a tender or return of the con- 
sideration for the release, and the 
expiration of the period of the appli- 
cable statute of limitations. The com- 


plaint alleged that the release was 
obtained, and the plaintiff was induced 
to forgo the institution of an action 
for damages, by defendants’ misrepre- 
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sentations as to the absence of a cause 
of action and as to their intention to 
pay for plaintiff's furure medical ex- 
penses and loss of salary, and that the 
defendants, knowing that the plaintiff 
would have to expend the consideration 
immediately for medical expenses 
theretofore incurred, and would there- 
by be left without means of repayment, 
relied upon such circumstances to pre- 
vent rescission. 

A judgment rendered upon sustain- 
ing a demurrer to the complaint was 
reversed by the Supreme Court of Cali- 
fornia which, in an opinion by Pre- 
siding Justice Edmonds, held that the 
circumstances above set forth were 
sufficient to excuse the usual require- 
ment of a tender or return of the con- 
sideration, to toll the statute of limita- 
tions, and to estop the defendant from 
relying thereon. 

The appended annotation in 24 ALR 
2d 1413, entitled “Estoppel to rely on 
statute of limitations,” supplements an 
earlier annotation on the point. 


Sublease — sublessee’s obligation. 
A sublease provided that it should be 
“subject to the terms of” the overlying 
lease. That lease required the lessee 
to pay a certain proportion of any ex- 
cess of taxes levied on the property. 
The sublessor paid such excess, and in 
Coles Trading Co. v. Spiegel, 187 F2d 
984, 24 ALR2d 702, brought an action 
against the sublessee for reimburse- 
ment. 

Various circumstances and provi- 
sions of the sublease were relied on to 
show an intention on the part of the 
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makers of the sublease to impose 
the sublessee the obligations of t 
overlying lease. 

The Ninth Circuit, however, wx 
unable to see any such intention, ani 
held the sublessee not liable for tk 
excess of taxes. It also rejected th 
additional contention that the sub 
lease amounted to an assignment, 

The subject of the appended anno. 
tation in 24 ALR2d 707 is “Sublessee’ 
obligation to sublessor to perform la 
ter’s covenants in original lease.” 
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Sunday Games and Sports - 
statutes, ordinances as to. An injunc- 
tion suit against state and county lav 
enforcement officers was brought is 
Bishop v. Hanna, 218 SC 474, 63 S$ 
2d 308, 24 ALR2d 808, by persons wh: 
sought to conduct a stock car race on 
Sunday to which race admission fees 
were charged and for which mone 
prizes were awarded to the winners 
The advertised race was held under the 
protection of a restraining order and 
arguments upon the defendants’ de. 
murrer were heard afterward. A state 
statute prohibited sports and games on 
Sunday. The lower court held thr 
automobile races were not within the 
ban of the statute and issued a perma- 
nent injunction. The defendants ap 
pealed. 

The Supreme Court of South Caro: 
lina, in an opinion by Justice Stukes, 
held that such a race was within the 
ban of the statute and accordingly re: 
versed the judgment and dissolved the 
injunction. 

The appended annotation in 24 ALR 
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impose on 
ONS Of the 


2d 813 deals with the impact of so- 
called Sunday laws on those who en- 
gage in sports and games, both public 
and private, on that day. 
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Tourist or Motor Courts — as 
nuisance. The Pennsylvania Supreme 
Court, in Menger v. Pass, 367 Pa 432, 
80 A2d 702, 24 ALR2d 562, held that 
an automobile tourist court or motel, 
in a strictly residential area, is not a 
nuisance per se. The opinion was 
written by Justice Allen M. Stearne. 

The appended annotation in 24 ALR 
2d 571 is concerned with tourist or 
trailer camps, motor courts or motels, 
as nuisances. It deals with both the 
common-law and statutory aspects of 
the problem and includes trailer camps 
as liquor nuisances or as disorderly 
house nuisances as well as other condi- 
tions or conduct constituting a nui- 
sance. 
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Undue Influence—gift to attorney. 
The plaintiff in McDonald v. Hewlett, 
102 Cal App2d 680, 228 P2d 83, 
24 ALR2d 1281, as administratrix, 
brought action against the defendant, 
an attorney, to recover money and 
property allegedly secured from the 
plaintiff's intestate in violation of a 
confidential relationship of attorney 
and client. The defendant's basic de- 
fense was on the ground that the 
money and property had been re- 
ceived as an inter vivos gift. On the 
basis of the evidence the trial court 
found in favor of the plaintiff, con- 
cluded that there was no valid gift, and 
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entered judgment accordingly. The 
defendant appealed. 

The California District Court of Ap- 
peal, First District, in an opinion by 
Presiding Justice Peters, affirmed the 
judgment of the lower court and held 
that fraud and undue influence in se- 
curing the gift in violation of the con- 
fidential relationship of attorney and 
client was undoubtedly shown by the 
evidence. The appellate court held 
that the defendant had not rebutted 
the presumption of undue influence in 
such case and had not sustained the 
burden of proving that the transaction 
was fair and free from undue influence. 

The appended annotation in 24 ALR 
2d 1288 discusses the question whether 
a nontestamentary gift from client to 
attorney may be attacked on the ground 
of undue influence arising from the 
confidential relationship between such 
parties. 


Wills — alteration after execution. 
Admission of a will to probate was 
sought in Re Johannes’ Estate, 170 Kan 
407, 227 P2d 148, 24 ALR2d 507, 
by those named therein as executors, 
devisees and legatees, and opposed by 
the heirs at law. On its face, the will 








64 CASE AND 


appeared to have eight consecutively 
numbered paragraphs and to have been 
duly signed and witnessed at the end. 
The sixth paragraph, which was oblit- 
erated by erasure, was preceded by a 
paragraph disposing of certain real es- 
tate and followed by a residuary clause. 

A decree admitting the will to pro- 
bate was reversed by the Supreme Court 
of Kansas which, in an opinion by 
Justice Thiele, held that revocation of 
a part of a will by physical alteration 
was precluded by the terms of the 
Kansas statute, and that such physical 
alteration prevented probate of the will 
where the original contents could not 
be ascertained from an inspection of 


COMMENT 


the will itself or from extrinsic proof 
but that the will would be accepted fy 
probate in its original form where the 
contents could be so ascertained. Re. 
jection of the additional contenticg 
that certain paragraphs were inserted 
after execution of the will was based 
on the conclusiveness of the trial courts 
finding to the contrary under conflic. 
ing evidence. 

The extensive appended annotation 
in 24 ALR2d 514 considers the effec 
of a testator’s physical alteration of his 
will after execution, as by interlinea. 
tions or indorsements, or by canceling 
tearing, obliterating, erasing, or Cutting 
the will, or parts thereof. 
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